provides that governing board memibers of school districts with an average daily attendance
of 70 or less mav contract with their districts under specified circumstances.

For special rules concerning hospitals and health care districts, see Government Code section
37625 (municipal hospitals), Health and Safety Code section 1441.5 (county hospitals), and
Health and Safety Code section 32111 (health care districts).

It should be noted that such special statutes may not take precedence over the Political

Reform Act unless they are adopted in accordance with the procedures set forth in section
81013.

GENERALLY, A CONTRACT MADE IN VIOLATIONOF 5 ECTION 1090 1S VOID
AND UNENFORCEABLE

In addition to the proscription against officials making contracts in which they have a
financial interest, courts have held that a contract made in violation of section 1090 is void.
Any payments made to the contracting party, under a contract made in violation of section
1090 must be returned and no claim for future payments under such contract may be made.
In addition. the public entity is entitled to retain any benefits which it receives under the
contract. (Thomson v. Call, supra, 38 Cal.3d at p. 650; Finnegan v. Schrader, supra, 91
Cal.App.4th 572.)

Section 1092 provides that every contract made in violation of section 1090 may be avoided
by any party except the official with the conflict of interest. (See § 1092.5 for exception
concerning good faith parties involved in the lease. sale or encumbrance of real property.)

Despite the wording of the section “may be avoided,” case law has historically interpreted
contracts made in violation of section 1090 to be void. not merely voidable. (Thomson v.
Call, supra. 38 Cal.3d 633; People ex rel. State of Cal. v. Drinkhouse ( 1970) 4 Cal.App.3d
931.) However. in Marin Healthcare District v. Sutter (2002) 103 Cal . App.4th 861, the
court refused te void a contract where the legal actior. challenging the contract did not come
within an applicable statute of limitations. Thus. the Marin decision appears to have the
effect of making such contracts voidable and not void from the inception. (The court failed

{0 indicate which statute of limitations applies to section 1090 violations.) Courts often give
public policy reasons for the holding that contracts made in violation of section 1090 are void
(see City of Oukland v.Calif ornia Const. Co.. supra. 15 Cal.2d 573). and note the general
rule that o contract made in violation of an express statutory provision is always void.
(Stockion P. & & Co. v. Wheeler, supra. 68 Cal.App. 392 Smith v. Bach (1920} 183 Cal.
259.) In Srockion P. & S. Co.. supra. the court said, " where a statute provides a penalty for
an act. a contract founded on such act is void. although the statute does not pronounce it
void. nor expressly prohibit it.” (/i at p. 601.)

[

A contract can be renderad void even il made without the participation of the official with

the conflicting interest if he or she is a member of the contracting body. (§ 1092; Thomson
v. Call. supra. 38 Caldd 633.) Contracts made in violation of section 1090 are
unenforceable, and no recovery will be afforded the contracting party for services rendered

under the contract. (Thomson v. Call, supra, 38 Cal.3d 633; Couniv of Shasta v. Moaoody
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(1928) 90 Cal.App. 519, 523-524.) In County of Shasta, supra, the court said, “[t]he
contracts being void under the express provisions ofthe statute, and alsc being against pubhc
policy. there is no ground for any equmabie considerations, presumptions or estoppels. ' (/d.,

at p. 523; see also County of San Diego v. Cal. Water and Telephone Co. (1947) 30 Cal.2d
817, 830.)

In addition to the contract being void under section 1092, section 1095 provides that payment
of any warrant or other evidence of indebtedness against the state, city, or county which has
been purchased. sold, received. or transferred contrary to section 1090 or section 1093 is
specifically disaliowed. Any claim to payment pursuant to a conu -act, made in violation of
section 1090, is effectively rendered worthless by this section.

In Thomson v. Call. supra, 38 Cal.3d 633, the court stated:

Clearly, no recovery could be had for goods delivered or services
rendered to the city or public agency pursuant to a contract violative of
section 1090 or similar conflict-of-interest statutes. (Moody v. Shuffleton,
supra, 203 Cal. 100; Beria v. Woodward, w{pm 125 Cal. at g 3p 121,

123-124: Domingos v. Supervisors of Sacramento Co. ( 1877) 51 Cal. 608;
Salada Eeach eic. Dw‘ v. Anderson (1942) 50 Cal.App.2d 306, 310 [123
P.2d 861: Miller v. City of Martinez. supra. 28 Cal.App.2d at pp. 370-371;
Haobbs. Wall & (oA v. Moran. supra, 109 Cal.App. at p. 320; County of

Shasta v. Moody, supra, 90 Cal.App. at pp. 523-525.) M(in‘fsuvcr. the city or
agency is entitied to recover any consideration which it has paid, without

restoring the benefits received under the contract. (Berka, supra, at pp.
123-124: Miller, supra. at p. 370: County of Shasta, supra. at pp. 523-324.)

Mitigating factors--such as Call’s disclosure of his interest in the
transaction. and the absence of ﬁaud~-cammt shield Call from liability.
Moreaver. the trial court’s remedy--allowing the city to keep the land and
imposing a money judgment against the Calls--is consistent with California
faw and with the ,plmar po'my concern that every p W ic officer be guidec
solely by the puvhu rest, rather than by personal interest, when dealing
with coniracts in an official capacity.

(Id. at pp. 640-547.650.)
In Campagna v, Ciry of Senger, supra. 42 Cal. App.4th 533, a city attorney was required 10
forfeit a finder’s fee which he received in connection with a cortrac bam een the city and

a private law firm.

In Finnegar

v. Schrader. supra, 91 Cal.App.4th 572, 583, in which & member of a board
applied for and was hired as the board’s executive officer without first resigning. the court
stated:



L

It is settled law that where a contract is made in violation of section
1090, the public entity involved is entitled to recover any compensation that
it has paid under the contract without restoring any of the benefits it has
received. (Thomson v. Call, supra, 38 Cal.3d at pp. 646-647. see also Gov.
Code, § 1092.) The contract is against the express prohibition of the law, and
o courts will not entertain any rights growing out of such a contract, or
perrmit a recovery upon quantum meruit or quantum valebat.”” (Thompsonv.
Call, supra. 38 Cal.3d at p. 647, quoting County of Shasta v. Moody (1928}
90 Cal. App. 519, 323-524 [265 P. 1032], italics omitted.) This principle
applies without regard to the willfulness of the violation. ‘A person who
violates section 1090. regardless of whether the violation s intentional,
forfeits any rights or interests flowing from the illegal contract.” (Campagna

v. City of Sanger (1996) 42 Cal.App.4th 533, 538 [49 Cal.Rptr.2d 676].)

(Finnegan v. Schrader. supra. 91 Cal.App.4th at p. 583

REMOTE INTERESTS OF MEMBERS OF BOARDS AND COMMISSIONS

1.

The Exception And Its Operation

The remote interest exception applies only to members of multi-member bodies; it
does not apply to individual decision makers or employees. W hen a board member
has a remote interest, it means that the board member may disqualify himself or
herself from any participation in the making of the contract and permit the remainder
of the body to decide all issues involved in its making. ITa member of a board has
an interest that is not either a remote interest or a noninterest (see post section J of
this chapter), the contract may not be made unless it is su bject to the rule of necessity.

It is to be noted that “remote” always refers to the private interest an official has in
the contract. The official’s public interest either exists or it does not. An official
whose interest falls into one of the “remote interest”™ categories (see discussion
below) must, however, (1) disclose the official’s interest 1o his or her agency. board,
or body and (2) have it noted in the official records of that body. An official who
intentionally fails to disclose the existence of a remote interost hefore action is taken
on the contract in question would violate section 1090 and would be subject 1o
criminal prosecution. (See discussion of sanctions. below.) However, such a
violation would not void the contract unless the private contracting party knew of the
official s remote interest at the time of contracting. (§ 1091(d}.)

vy e
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yfficial claims a remote interest. the board or agency may take action on the
chase, or other contract involved if it acts in good faith and if the vote 10
e vote or votes of those

sate

i
auinori

e approve. or raiify is sufficient without counting O
with remote interests. The provision that permits the action to be taken, without
counting the interested official’s vote. has been interpreted by this office to require
complete disqualification of the interested officials. (78 Ops.Cal Atty.Gen. 230,237~
238 (1995): 67 Ops.Cal. Atrv.Gen. 369,377, fn. 8 (1984): 65 Ops.Cal. Atty.Gen. 3035
(1982).) Ifan official with a remote interest in & contract fails to disqualify himself
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or herself or if the official influences or attempts to influerce a colleague’s vote on
the matter, the official may not enjoy the benefit of the remote interest exception. (§
1091(c).)

The term “remote” has a special statutory meaning in the context of section 1090 et
seq. It is a term of art having an assigned meaning that does not always square with
its “common” meaning.

The remote interest exception is to be interpreted narrowly. (Eldridge v. Sierra View
Local Hospital District (1990) 224 Cal.App.3d 311, 324) We are to construe
narrowly the exceptions to the prohibition of section 1090 so as not to extend their
reach to situations the Legislature did not manifestly intend. (See Ciry of National
Cirv v. Fritz (1949) 33 Cal.2d 635, 636: 81 Ops.Cal.Atty.Gen. 169, 174 (1998).)

2AC

Definition Of Remote Interests

“Remote interests” are carefully defined in the statutes. Set forth below is a brief
description of the remote interest exceptions.

a. Officer or Employee of a Nonprofit Corporation

An officer or employee of a nonprofit corporation has only a remote interest
i the contracts, purchases, and sales of that corporation. (§ 1091(b)(1).)
This means that a board that includes a member who is an officer or
employee of a nonprofit corporation may nevertheless enter into a contract
with that nonprofit corporation so long as the interested member avoids all
participation in the making of the contract and discloses his or her interest
which is noted in the public entity’s official records. (5 Ops.Cal. Atry. Gen.
[76 (2002).) Such a contract might involve the provision of services or the
making of a grant to the nonprofit. (85 Ops.Cal.Atty.Gen. 176. supra.)

By adopting this exception. the Legislature made it clear that corporate
officers have a financial interest in their corporations even if the corporations
are nonprofit. This exception indicates that an official can legally, under
section 1090. have a financial interest even though the official does not have
a personal interest in the contract. (See also § 1091.5(a)(8) concerning
“noncompensated officers™ of specified tax-exempt corporations. )

b Emplovee or Agent of a Private Contracting Party

An employee or agent of a private contracting party may have only a remote
interest in its contracts when (1) the private party has 10 or more other

N

employees: (2) the official/employee has been an employee or agent of that
party for at least three vears; (3) the officer owns less than 3 percent of the
shares of stock of the contracting party; (4) the employee or agent is not an
officer or director of the contracting party and (5) the employee or agent did
not directly participate in formulating the bid of the contracting party.

&3



Some latitude is allowed in computing the three-year period, to permit an
employee of a business, which has gone through a reorganization or some
other metamorphosis. to count time employed before the change, as long as
the “real or ultimate ownership of the contracting party” remains substantially
unchanged. “Real or ultimate ownership™ is further defined to include
~stockholders. bondholders, partners, or other persons holding an interest. .

ST (§ 10912

A person is an agent of the contracting party onty if an agency relationship
has been created authorizing the person to represent the principal in specified
contexts. (See Civ. Code. § 2295; Fraser-Yamar Agency, Inc. v. County of
Del Norte., supra, 68 Cal.App.3d 201: 85 Ops.Cal. Atty.Gen. 176 (2002).)

Employees or Agents; Special Contracts

Section 1091(b)(3) provides that an official who is an employee or agent of
a contracting party has a remote interest in the contract if all of the
enumerated factors set forth in the subsection are present. (1) The official
must be an officer in the local agency located in a county with a population
of 4,000,000 or less; (2) The contract must be competitively bid [and not for
parsonal services]. and the contracting party must be the lowest bidder: (3)
The official must not hold a primary management position with or ownership
interest in the contracting party, and must not be an officer or director ofthe
contracting party; (4) The official may not have directly participated in
formulating the bid of the contracting party; and (5) The contracting party
must have at least 10 other employees.

Parent

A parent has only a remote interest in the earnings of his or her minor child
for personal services. (§ 1091(b)(4).)

Landlord or Tenant

A landlord or tenant of ¢ contracting party has a remote interest in the
contracts of that party. (§ 1091(b)(5).) Formerly, the fandiord/tenant
relationship had been held to create an interest within the meaning of section
1090, (People v. Darby (1952) 114 CallApp.2d 412.)

Attorney, Stockbroler, Insurance or Real Estate Broker/Agent

i nder specified conditions set forth in § [091(b)(6). the remote interest
exception may apply to:

. the attorney of a contracting party

)
o

84



. an owner, officer, employee, or agent of a firm which renders or has
rendered service to the contracting party in the capacity of
stockbroker, insurance agent/broker, or real estate agent/broker.

The remote interest exception applies when the individual has a 10% or
greater interest in the law practice, or firm, stock brokerage firm, insurance
firm. or real estate firm but when the individual will receive no remuneration,
consideration, or commission as a result of the contract.

Thus. if both of these conditions are present, a member of a board who is an
attorney of a contracting party, or an agent/broker of a contracting party may
disqualify himself or herself from participating in the making of the contract,
and the remaining members of the board would be free to enter into the
contract. (Attorneys and agent/brokers who have less than a 10-percent
ownership interest in their firm and receive no compensation have a
noninterest, see 1091.5(a)(10).)

¢

in 78 Ops.Cal.Atty.Gen. 230 (1995), a city council member was found to
have an interest in the client of a law firm in which his spouse was a partner.
However, since the representation was on matters unrelated to the contract,
the remote interest exception applied to the spouse’s interest as attributed to
the official. This opinion was issued prior to the addition of the 10-percent
ownership provision in § 1091(b)(6).

Member of a Nonprofit Corporation Formed Under the Food and
4oricultural Code or Corporations Code

A special designation of remote interest is givento a member of a nonprofit
corporation formed under either the Food and Agricultural Code or
Corporations Code for the sole purpose of selling agricultural products or
supplying water. (§ 1091(b)7).)

Supplier of Goods and Services

An official has only a remote interest in a party that seeks to contract with the
official’s covernment agency when the official has been a supplier of goods
or services to the contracting party for at least five vears prior to the official’s
clection or appointment to office. (§ 1091(b)(8): 86 Ops.Cal. Atty.Gen. 118
(2003).) In 85 Ops.Cal.Aty.Gen. 176 (2002), this office opined on a
situation in which a council member had provided services in connection
with a single project for more than five years, but for Jess than five vears with
the current contracting party. The opinion of this office concluded that the
five-year requirement for this exemption may not be met by totaling the time
the councii member has provided subcontracting services on the project;
rather. the official must have provided goods or services to the contracting
party in question for the requisite period oftime. (See Fraser-Yamor Agency,
Ine. v. County of Del Norte, supra. 68 Cal.App.3d at pp. 217-218.)

o]
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in 86 Ops.Cal.Atty. Gen. 187 (2003), this office concluded that the five-year
period ran from the board member’s most recent term, as opposed to the
initial term. Thus. a board could enter into an agreement with a business firm
that purchases goods and services from a board member who has been a
supplier of goods and services to the firm for at least five years prior to the
commencement of his current term of office so long as the board member
properly disqualified himself or herself from all aspects of the contract-
making process.

Party to a Land Conservation Contract

An official who enters into a contract or agreement under the California Land
Conservation Act of 1965 (The Williamson Act) is deemed to have only &
remote interest in that contract for the purposes of section 1090. (§
1091(b)(9).) This allows land-owning supervisors to enter into such contracts
with their own counties in accordance with the purpose of the Land
Conservation Act. But note Cal.Atty.Gen., Indexed Letter, No. IL 73-197
(November 9, 1973) (in which this office advised that county Supervisors
who had previously made land conservation contracts were ineligible to vote
on a motion to abolish future use of the Land Conservation Act in their
county because of the common law prohibition against conflict of interest).

Director or 10-percent Owner of Bank or Savings and Loan

An official who is a director, or holds a 10-percent ownership interest or
greater in a bank or savings and loan has only a remote interest in the
contracts of parties who are depositors or borrowers at the official’s
institution. (§ 1091(b)(10).) (For officers, employees and persons holding
less than a I0-percent ownership interest. see 1091.5(a)(11); for
competitively bid barking contracts, see 1091.5(b).)

it should be roted here that a private loan can, however, create an interest
which is notremote. In Peopie v. Watson, supra. 15 Cal.App.3d 28, the court
determined that a joan by a corporation, controlled by a public official, w0
nother corporation created a financial interest for the official in the contract
activities of the second corporation.

fmplovee of a Consulting, Engineering, or Architectural Firm

An engineer. geologist, or architect has a remote interest in a consuliing,
engineering. or architectural firm so long as he or she does not serve as an

o
nificer, director, oF in a primary management capacitv. (§ 1091(b)(1 1))
Housing Assistance Confracts

Subsection (b)(12} of section 1091 provides a limited exception from the
1090 prohibition in connection with housing assistance contracts. This
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exception provides that an elected officer has a remote interest in a housing
assistance contract, which is entered into pursuant to section 8 of the United
States Housing Act of 1937, provided that the officer was elected after
November 1, 1986. and the contract was in existence prior to the officer’s
assumption of office. The exemption for housing assistance contracts
extends only to the renewal or extension of an existing tenant’s contract or
{0 new tenants. where the unit was previously under a housing assistance
contract and the rental vacancy rate for the jurisdiction is less than five

pereent.
m. Salary or Payments from Another Government Entity
When a member of a board is receiving salary. per diem, or reimbursement

)OFE,X’pLﬁ% s from another government enti ty, h@ board member has aremote
interest in the contracts of that other government entity. When the contract
does not involve the depanmem that employs the board nember, the board
member has a noninterest pursuant to section 1091.5(a)(9). (See section J,
subsection 9 of this chapter.)

s

In 82 Ops.Cal.Atty.Gen. 246 (2000), this office concl juded that a city council,

one member of which is a u,ptts sheriff, may enter into a contract with the
>i eriff to provide police services to the city. so long as the deputy sheriff
discloses the interest to the city council which is noted in its officia f records

and the deputy sheriff completely abstains from any participation in the
matter.

This exception canriot be used to permit a member of a board to enter into a
contract with his or her own board.

. Shares of a Corporation When the Shares Were Derived from
Emplovment

When a person o wns Jess than 3 percent of the shares of'a contracting party
that is a for-profit corporation, he or she has a remote interest in the
f::ofporat‘c),\ HMWL d thaet the ownership of the ¢ h' res derived from the
pc‘rvon s employment with that corporation. (§1091, subd. (b)(14), as

1

amended by Stats. 2003, ch. 701, effective January 1, 20 4.
NONINTERESTS

Section 1091.5 delineates situations which might technically create a conflict of interest
under section 1090, hu which the Legistature has decided as a matier of policy are exempt
from its operation. Unlike the “remote interest” exception, noninterest do not require
abstention or, except in very Himited circumstances. disclosure.

However, it must be remembered that an interest which is a noninterest under section 1091.5

might still create an interest for an official ander the terms of the Political Reform Act. That
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Act’s provisions must be consulted before proce ceding with any transaction in which an
official may have a conflictof interest since, by its own terms, | it supersedes other conflict-of-
interest legislation where inconsistencies exist. (§ 81013.)

The interests which fail into the section 1091.5 exception are as follows:

1.

Corporate Ownership And Income

An official has a noninterest in a business corporauon in which he or she owns less
than three percent of its shares. as long as the official’s total annual income from
dividends and stock dividends from the corporation amounts to less than five percent
of his or her total annual income and any other income he of she receives ﬁc,m the
orporation also amounts to less than five percent of his or her tota %
In other words, it is a three-part test, and the official who fails any
cannot qualify for the noninterest exemption with egard to tha @t corporaﬂon. (§
1091.5¢a) (1))

Reimbursement Of Expenses

An official has a nonintersst in reimbursement for his or her actual and necessary
expenses incurred in the performance of his or her official duties. (§ 1091.5(a)(2).)
However, this exception does not include the expenses o7 an official’s spouse. (75
Ops.Cal./—\tty.Gen. 20 (19923

Public Services

An official has a noninterest in the receipt of public services provided by his or her
sc ency or board as fong as he or she receives them in the same manner as if he or she
were not a public official. (§ 1091.5(2)(3).)

In 81 Ops.Cal.Atty.Gen. 317 (1998). this office analyzed whether a city-established
small business loan program was the t\p(* of public service exempted by section
1091.5¢a)3). Our opinio umum-hd that section 1091.5¢a)(3) applies 10 “public

filitics such as water, gas. and electricity, and the renting of hangar space ina

~

municipal airport on a first come. first served basis. The furnishing of such public
services would not involve the exercise of judgment or discretion by public agency
officials. Rather. the rates and charges for the services would be previously
established and administered uniformly to all members of the public. (See 80
(f)*ps,CaE.;”\t“tv.(lcn 335,338 (1997).)" (Jd. at p. 320.) The opinion concluded that
obtaining a government loan was not a public service within t meaning of the
e,\;:’zmpn\sn in subdivision (a}3) bc,k,au.\e it involved the excercise of discretion (o
determine the recipient of the service,

i
he

Landlords And Tenants Of Governments

Public officials who are landlords or tenants of the local, state. or federal government
Or any anm 1hereoi have a noninterest ir tin; government entities contracts unl lessthe
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subject matter of the contract is the very land for which the official is either the
landlord or tenant. In the latter case, the official has a remote interest rather than a
noninterest, and is subject to the provisions of section 1091, (§ 1091.5(a)(4).)

Public Housing Tenants

A tenant in public housing. created pursuant to the provisions of the Health and
Safety Code, has a noninterest in agreements regarding that housing if he or she is
serving as a member of the board of commissioners oversee eing it. This provision
was passed in response to the situation illustrate d in Cal. Aty Gen., Indexed Letter,
No. IL 70-64 (April 3, 1970) (in which a public housing tenant who was also a
mentiber of the Housing Author t\/ Commission was advised he or she would have a
remote interest in most of the reguiatory activities of the ¢o “ﬁmisﬁu.[&ndw ould have
to dbﬂa n from participating in many decisions pursuanto s tion 1091, thus making
his or her appointment almost a nullity). The subsequent passage of this subsection
shows clear legislative intent that public housing tenants are to be allowed to serve
as housing authority commissioners. The exemption was extended further in 1975

to a tenant serving on a community development commission. (§ 1091.5(a)(5).)

Spouses

A noni wtc;cgt exists when both spouses in a family are public officials. One spouse
has a noninterest in the other’s office holding if it has existed fo at Ieas{ one year
prior to bis or her election or appointment to office. (§ 1091.5(a)(6).)

in f,?)?‘/n v.Lon g Beach Community College District (2000) 83 Cal.App.4th 655,
the court 1owlv construed the exception to mean that one spouse could retain his
or her emp hv ment even “hough the other spouse was a member of a board that
participated in the empleyment contract so long as the terms of the emplovment did
not change. Thus, there could be no promotion or simi ilar change in status.

Pursuemf%o section 1091.5¢a)(6), this office concluded in 69 Ops.Cal. Atty Gen. 255,
supra, that the spouse of a school board member could have his or her teaching
contrac mm.laH" renewed so long as the speuse was not promoted or appointed 10
& feve position.
The bwrrﬁ of trustees of a community college district may not approve a selective
reclassification of a classified emplovee’s position if the employee’s spouse isa
member of the board of trustees and the reclassification makes the employee eligible
for an increase in salary. (84 Ops.Cal Aty Gen. 175 (200113 5 Similarly, the spouse
of a member of a school board may not be hired by the district, whether as a
stitute teacher ar in any other employment capacity. (80 Ops.Cal.Atty. Gen. 320

in 69 Ope.Cal Atty.Gen. 102 supra, this office concluded that the “rule of necessity”
permitied a school district to contract on an annual basis with a tenured teacher who
was the spouse of a member of the school district board, until the board member
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could qualify for an exemption under section 1091.5(a)(6). Pending qualification,
this office concluded that the board member was prohibited ﬁ om participating in the
collective bargaining agreement. The “rule of necessity” might not have been
applicable had the spouse not been a tenured teacher who, barring special
circumstances, was required to be offered a new contract annually.

In 65 Ops.Cal.Atty.Gen. 303, supra, this office reached a similar conclusion with
respect to a superintendent who was interested in his or her spouse’s school
employment. However, because the superi rintendent is an individual officer rather
than a member of a board. the rule of necessity permits both the making of the
contract and the superintendent’s participation in its making.

Upsalaried Members Of Nonprofit Corporations

A noninterest exists when a public official is a nonsalaried member of a nonprofit
corporation prowdcd the official’s interest is disclosed to the body or board at the

time *he contract is first considered and is noted in its official records. (§
1091.5¢ax(7).)

Although there are no cases or opinions ¢ concerning application of this section, this
office believes that the reference to “members” refers to persans who constitute the
membership of an organization rather than to persons who serve as members of the
board of directors of such organizations. (See Legisiative History. Stats. 1977. ch.
706 (Sen. Bill No. 711).) For the exception to apply. the person, who is a member

of the organization, may not simultancously hold a salaried position with the
organization.

(See §§ 1091(b)(1)an 1.5(a)(8) concerning “officers™ as opposed to “uns salaried
members” of nonpr )M corporations.)

Noncom pensated Officers Of Tax Exempt Corporations

A nonimierest exists when a public official is a noncompensated officer of a
nonprofi. tax-exempt corporation which. as a primary purpose. supports the
unctions of a pub'\ic body or boar cﬁ“ or to which the puiwfic body has a legal
bligation to give particular consideration. Such interest, ifany, must be noted in the
officiat recor ds of the public body. An oH cer is noncompel f;med even though heor
shﬂwe‘\’%ie mbume ment for travel or other actual expenses incurred in performing
the dutizs of his or her office. (§ 1091.5(a)(8).) Forexamp i a nonprofit symphony
association may b i ¢ orgal “;"ft;d to support the publicly operated symphony hall and
syvimphony orchestra,

rewith § (‘“"i y concerning oft

s of nonprofit cornorations” and §
1091 5¢a)(7) concerning “unsalaried members of nonprofit corpe srations.”)




10.

Contracts Between Government Agencies

Subdivision (a)(9) of section 1091.5 deals expressly with contracts between two
public agencies. 1t provides that an officer or employee of one government agency
i not irterested in the contracts of the other government agency unless the contract
directly involves the department that provides the salary, per diem or reimbursement
to the officer or employee in question. The interest must be disclosed to the board
wher the contract is considered. and the interest must be noted in its official record.

In 83 Ops.Cal. Atty.Gen. 115 (2002}, this office evaluated whether a deputy county
counsel. who was elected to a city council, could participate in negotiations on a
contract with the county 1o provide law enforcement services to the city. This office
concluded that the city council member was covered by the noninterest exception of
section 1091.5(a)(9) because the contract between the city and the county did not

involve a contract with the County Counsel’s Office (i.e. the department that
employed the council member).

If the contract had involved the department that emploved the council member, the
official would have had a remote interest in the contract of the employer pursuant to
section 1091(b)(13).

Attornev, Stockbroker, Insurance Or Real Estate Broker/Agent

Under specified conditions set forth in section 1091.5
exception may apply to:

{(a)(10). the noninterest

. the attorney of a contracting party
. an owner, officer, emplovee, or agent of a firm which renders or has re wdered

service to the contracting party in the capacity of stockbroker, insurance
agent/broker, or real estate agent/broker.

For the noninterest exception to apply. two conditions must be present. First, these

Le

individucls may not receive any remuneration, consideration. or a commission as a
result of the contract. Second. these individuals must have an ownership interest of
less than 10 percent in the taw practice or firm. stock brokerage firm. insurance firm,
or real estate firm.

If both of these conditions are present, a member of 4 board who is an atforney ofa
contracting party, or an agent/broker of a contracting

making of

party may participate in the
rs who have more than a 10~
percent ownership interest in their firm, see § 1091(b)06}.)

yf the conrract. (For attorneys and agent/brol
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Officers. Emplovees And Owners Of Less Than 10 Percent Of A Bank Or
Savings And Loan

A government official who also is an officer or employee, or who owns less than 10
percent of a bank or savings and loan, has a noninterest in the contracts of parties
who are depositors or borrowers at the official’s institution. (§ 1091.5(2)(1 1)) A
narrower exemption relating only to competitively bid contracts is set forth in section
1091.5(b). and appears to be subsumed within the exer nption added to section 1091.5
in subdivision (a)(11). (For directors or persons holding more than a 10-percent
ownership interest, see § 1091(b)(10).)

Nonprofit Organization Supporting Public Resources

An officer, director, or employee has a noninterest in the contracts of a nonprofit,
tax-exe mpt corporation where the cmpomé_ion has as one of its primary purposes the
conservation, preservation, or restoration of park and natural lands or historical

esources for public benefit, and where the officer, director or employee is acting on
bchalf of the corporation pursuant to an agreement between the corporation and a
public agency to provide services related to such resources

SPECIAL EXEMPTION FOR SUBDIVISION OF LAND: LOCAL WORKFORCE
INVESTMENT BOARDS; COUNTY CHILDREN AND FAMILIES COMMISSION

1.

Suhdivision Of Land Permitied

Section 1091.1 provides a special exemption from the prohibition of section 1090 for

public officials whe must deal with state and local government entities regarding

subdivision of land which they own. This section provides that such an official may

subdivide lands which he or she owns, or has an interest in, without violating section

1090. He or she must, however, fullv disclose the nature of his or her interest in such

lands to the body which has 'ur'sdict'nr over his or her subdivision (§ 1091.1{a)),
and abstain from voting on any matter concerning it (§ 1091.1(bY).

o

The Subdivision Map Act allows a county 1o requiy subdividers to make certain

public improvements to be nc,f 1t future development, ‘\)\ hen such impr o\/pncmf are
mandated. the law also requires that thr awner be reimbursed for the costs of the
improverments designed to | ﬁencm others. In &1 Ops. ‘i,zm Aty Gen. 373 (1998), this
oft cluded that the exception in section H)Q.,? could be used to accomplish the
reimbu i't;t:n'mm.

Loeal Worliforce Investment Boards

Section 1091.2 pfowc s that section 1090 does not apply to any contract or grant
made by local workforce investment boards established pursuant 1o the f ‘1 ral

he fed
Workforce Investment Act mﬂ%& 1less both of the following conditions are met:



a. The contract or grant directly bears on services to be provided by any member
of a local workforce investment board or the entity the member represents,
or financially benefits the member or the entity which the member represents.

b. The member fails to recuse himself or herself from making, participating in
making, or any way attempting to use his or her official position to influence
a decision on the grant or grants.

3. County Children and Families Commission

Section 1091.2 prevides that section 1090 does not app sly to any contract or grant
made: by a county children and families com mi 18510 n €%Tdbi shed puﬁ%u’mt to the
California Children and Pamilies Act of 1998, unless both of the fo
conditiors are met:

a. The contract or grant directly bears on services to be provided by any member
of a county children and families commission or the entity the member

represents, or financially benefits the member or the entity which the member
represents.

b. The member fails to recuse himself or herself from making, participat‘ng in
making, or any way attempting to use his or her offic ial position to influence
a decision on the grant or grants.

LIMITED RULE OF NECESSITY

This office and the courts have applied a limited rule of necessity to the application of
section 'f{}‘)‘.). in 69 Ops.Cal.Atty.Gen. 102, 109, supra. this office described the rule of
necessity as follows:

“With respect to a contractual conflict of inlerest the “rute of
necessity” may be said to have two facets. The first. . . . to permit a
governmental agercy to acquire an essential supply or ser vice despite a
conflict of interest. The cortracting offices
serves. would be the sole source of supply o

. or a public board upon which he
such essential supply or service
and alse would be the only official or board permitted by faw 1o execute the

contract. Public policy would authorize the contract /iﬁ‘rsp%ie this conflict of
int [Citation. ] Thf-’ second facet of the doctri  [citation] arises in
nonprocurement situations and permits a pub hc o Tu to carry out the
essential duties of his office despite a conflict of interest where he is the only
one who may legallyv act. Ttensures thatessential gavernmental functionsare

performed even where a conflict of interes: exists,’

The first face® of the rule of necessity concerns situations where a hx)ard nust contract for
essential services and no source wm*rt n thar which Hggm‘“ the conflict is available. In
4 Ops.Cal Ay .Gen. 2064 (1944, a city was advised that it could obtain 1mi ttime service
from a service station ow ncd by a me mber of the ¢ity counc 1'5., where the town was isolated

1y
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and his station was the only one open. This office cautioned that “[ajn event that can be
reasonably anticipated, such as the repeated faifun of a battery or me necessity for periodic
service, would not be considered an emergency” 0 as o give rise to the m\e of necessity.
Other arrangements would be required in such cases. (But see Gov. Code, § 29708 [which
flatly prohibits a county officer or employee from preser nting a claim to the count\ for other
than his or her official salary].)

The second facet of the rule of necessity focuses on the performarce of official duties rather
than lpon the procurement of goods and services. In 69 Ops. Cal.Atty.Gen. 102, supra, this
office applied the rule of necessity to permit a %h ~ol board to enter into a memorandum of
understanm ng with a teachers’ ’I‘S‘SOCiaﬁ()ﬂ despite the fact that a member of the school
district board was married to a tenured teacher. A similar conclusion was 1 reached in 65
Ops.Cal. Atty.Gen. 305, supra. w Mm this office concluded that the Superintendent of
Education could enter into a memorandum of understanding with school employees, despite
the fact that he was married to a permanent civil service school employee. Both opinions
concluded that the labor agreements with the teachers’ association were necessary and that
there was nothing in the history of section 1090 that suggested a person should be required
to resign his or her employment because of marital status. Accordingly. to the extent that the
noninterest exception for public official spouses set forth in section 1091.5(a)(6) was not
applicable. this office advised that the rule of necessity would permit issuance of a
memorandum of understanding.

[

When the rule of necessity is applied to a member of a multi-meml er board, as opposed to
a single official or employee, this office has cone luded that the bo:a d member must abstain
from any partici "r'nion in the decision. In other words, the effect of the rule of necessity is
to perm;tﬁ@ ord with an interested member to nevertheless make a contract, but the board
member is sti 1 nrohibited from participating in its making. Inthec e of a single official
or en‘lpiowe H,ixcauon of the rule of recessity permns the umual or cmpiowe to
participate in the making of the contract. (69 Ops. Cal Atty.Gen. 102, supra, atp. 112 [school
board trustee ahstention]: 67 Ops.Cal.Atty.Gen. 369, supra. at p. 3 78 | board member
abstention]; 65 Ops.Cal.Atry.Gen. 305, supra, atp. 310 | [superintendent of schools permitted
to participate].

PENALTIES FOR VIOLATION BY OFFICIALS

A willful violation of any of the provisions of section 1090 et seq.. is punishable by a fine
of not more than $1.000 or imprisonmant in state prison. (§ 1997.} Foran official to act
B i

“willfully.™ hiz or her actions concerning the contract must be purp poseful and with
knowt ed&;,, of his or her financial int’ere%t in the contract. (r"wm/w . Honig, supra. 48

Cal.App.4th at np. 334-339.) The statute of limitations for secti 1 1090 prosecutions is three
years mtez discovery of the violation, (Zd.atp. 304, fn. 1 F'S‘v”z:‘ Code, §¢ 801, 803. subd.
(¢).) Additiona ’{, mch an individual is forever disquali fm, from halding any office in this
state. (§ 1097.1 When a state or local government agency 1s irformed by affidavit that a

board member o employee has viotated section 1190, the agency may withhoid pavment of
funds under the contract pending adiudication of the violation. (§ 1096
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One example of a conviction under section 1097 is People v. Sobel, supra, 40 Cal.App.3d
1046. In that case. a deputy purchasing agent for a county had a financial interest in a book
seller that sold books to the county pursuant to contracts made by that agent. His conviction
was based on the prosecution having established that he had the opportunity to and did
influence execution of purchase contracts, directly or indirectly, to promote his personal
nterests.

For a discussion of other consequences which may result from a violation of section 1090,
see section H (contract made in violation of § 1090 is void and unenforceable) of this
chapter.
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CONFLICT-OF-INTEREST LIMITATIONS
ON STATE CONTRACTS

California Public Contract Code Sections 10365.5 and 10410-10430*
OVERVIEW

Sections 10410 and 104117 of the California Public Contract Code provide a two-level
approach to potential conflict-of-interest situations in connection with the making of state
contracts. Section 10410 concerns potential conflicts by persons currently holding office and

P

section 10411 concerns potential conflicts by those who have leit stale service. The
prohibitions do not apply to unsafaried members of part-time boards and commissions who
receive payments only in connection with preparing for meetings and per diem for travel and
accommodations. (§ 10430(e).) The code also expressly exempts the Board of Regents for
the University of California from its coverage. (§ 10430(a).)

Other specific exemptions are contained in section 10430(b)-(g). They include contracts for
architectural land engineering services. specified contracts exempt by section 10295, and
contracts by spouses of state officers or employees and their employers for the provision of
services to regional centers for persons with developmental disabilities pursuant to section
4648 of the Welfare and Institutions Code. With these exceptions. sections 10410and | 0411
generally cover all appointed officials, officers and civil service employees of state
government.

Section 103655 contains a specific prohivition applicable to consultants involving “follow-
on contracts.” These pravisions of the Public Contract Code form a helpful adjunct to the
provisions of Government Code section 1090 which also concern conflicts of interest in the
contract-making process.

THE BASIC PROHIBITION REGARDING CURRENT STATE OFFICERS AND
EMPLOYEES

ate officer or employee (2)
rom which the officer or
se or she has a financial interest and (4) which
'y any state agency or depariment through a
contract. Anexcepiion is provided if the employment or enterprise isr :quired as a condition

of the individual's regular state employment. In addition to the gzneral prohibition, section

Reduced 1o its essentials, section 10410 provides that: (1) no st
shall engage in any employment. activity or enterprise (3} f
emplovee receives compensation. or in whichl
is sponsored or funded, in whole or in part. b

*Selected statutory malerials appear in appendix H (at p. 174}

AN section references i thic chapter hereafier refer to the California Public Contract Code unless otherwise

specified.
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10410 specifically prohibits any covered official from contracting on his or her own behalf
with a state agency as an independent coniractor 1o provide goods or services.

The prohibition contained in section 10410 does not appear to be a transactional
disqualification provision such as that contained in the Political Reform Act. Rather, itis
a prohibition against state ¢ npmmc@ ha‘vmg specified financial interests. In the case of
section 10410. the statute prohibits an individual from engaging in certain activities which
are supported, in whole or in part, by a state contract. By prohibiting the “activity,” the
statute in effect prohibits the making of state contracts in which the individual has the
specified interest. Thus, in many instances, the provisions of section 10410 will be
duplicative of the provisions of Government Code section 1090. However, the provisions
of section 10410 apply only to state contracts and are diffes -ent than the restrictions contained
in Government Code section 1090 in certain respects.

In 84 Ops.Cal.Atty.Gen. 131 (2001), this office con «cluded that the prohibitions set forth in
section i 3410 did not ger xerally apply to the spouse of a state officer 'or employee. The
spouse of a state employee may. therefore, contract to provide goods or services 1o
the emplovyee s department if the employee neither participates in the department’s
decision to enter into the contract nor engages in the spouse’s business.

With respect to the prohibition against state officers or en'lpkw\'e@“ contracting on their own
behalfas mdcwndentcom ractors. to provide goods or services, thisoffice has orally advised
that state @mj_,i yees who prepare educational film, video and p ‘inted materials as a part of
their state employment cannot contract with dﬂ()thTdeaItmLHd independent contractors
to provide similar services in their off-hours.

THE BASIC PROHIBITION REGARDING FORMER STATE OFFICERS AND
EMPLOYEES

Section 10411 regarding former state officials is divided into two parts. Subsection (a)
involves a two-vear prohibition against participating in a contract with which the official was
involved during his or her state service. Subsection (b) involves a one-year r prohibition of
any contract by former policy making officials with their prior agencies.

Section 10471 1(a) provides that no retired, dismissed. separated or 10 !”“M‘%y mnpiwed state
officer or emplovee may enter | 1 ) 3 state contract in which he or she participated in any of
the negotiations. transaction ving, arrangements or any part of the dcc sion-making
process w "M\,, employed in any "‘ma@m by an agency or department of state government.
The statute does. thever, place a two-year 'M”m? on the application of this statutory
prohibition commencing on the date the person left sta te employment. For application of
similar provisions unc‘ne Government Code section 1090, see Stigall v. City of Tafl, supra,

58 Cal.2d 5635 2 ‘:,i 66 Ops.Cal.Atty.Gen. 156 (1983,

Section 04‘11\‘(‘;) establishes a | 2-month moratorium on any former state officer or
“y
I3

emplovee. entering into a contract with his or he r former agency, if the covered official held
a policymaking nosition with the agency in the 1e general subject arza as the proposed
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contract within 12 months prior to his or her departure from state government. The statute
expressly exempts contracts for expert witnesses in civil cases and contracts for the
continued services of an attorney regarding matters with which the attorney was involved
prior to departing state service.

LIMITATIONS ON CONSULTANTS

Section 10365.5 specifically applies to “‘consultants™ as that term is defined in section
10335.5. With certain exceptions. section 10265.5 provides that no person or firm that has
been awarded a consulting services contract may be awarded a contract for. the provision of
services, procurement of goods or supplies. or any other related action which is required,
suggested. or otherwise deemed appropriate in the end product of the consulting services
contract. In other words. a contractor may not be hired to conduct a feasibility study or
produce a plan. and then be awarded a contract Lo perform the recommended services. The
prohibition does not apply to architectural contracts covered by Government Code section
4523, nor to specified subcontractors having less than 10 percentof the consuiting contract.
(§ 10365.5(b) and {c).)

PENALTIES AND ENFORCEMENT

Section 10420 provides that any contract made in violation of these prohibitions is void
unless the violation is technical and non-substantive. Section 10421 provides the state or any
person acting on behalf of the state. the right to bring a civil suit in superiot court to have the
performance of & contract temporarily restrained and ultimately declared void. Successful
plaintiffs may be awarded costs and attorney’s fees but the statute specifically provides that
defendants may not receive either. Section 10425 provides that willful violation of the
prohibitions is @ misdemeanor and sections 10422 and 10423 provide felony penalties for
persons involved in the corrupt performance of contracts.

koo ok ok
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THE CONSTITUTIONAL PROHIBITION ON THE ACCEPTANCE OF
PASSES OR DISCOUNTS FROM TRANSPORTATION COMPANIES

Cal. Const., Art. X1 § 7

OVERVIEW

The prohibition on the accep stance of passes or discounts from transportation companies by
public officers was originally co ntained in article XII, section 19, of the California
Constitution. In 1970. the Constitutional Revision Commission proposed that the provision
be repealed. However, the proposal to eliminate ‘L‘m» prrs‘\f?<~;‘0n was defeated by the

electorate. in 1974, the pr Ohlbﬂ on was mo ved from section 19 to section 7 of ar txcle XIL

The genesis of the prohibition is in the historical relationship between the railroads and the
state government in Cahﬁmma.

In 67 Ops.Cal.Atty.Gen. 81 (1984), this office indic ated that the origins of the prohibition
were in the corru ptivemﬂuc nces which might be brought about by gifts of free transportation
to public officials. The opinion provided:

Article X1, section 7 (formerly § 19}, was adoﬂm’ to control the
perceived corruptive influences of the ra ilroads upon the legislative process.
(bu& Debates and Proceedings of the Constitutional Convention, p.379; John
K. McNulty, Background Study -- California (om tm ion Article X11,
Corporations and Public Utilities (1966) p. 100.) ... [tis apparent that the
wezc"z\/“o corruptive influence consisted of the uam ng of special benefits
in C:\d 1ge ffn Ecmsm e favor. Ti 15, explicitly or implicitly. legislation

In a 1982 quo warranto authorization letter. regarding Santa Menica. this office stated:

it appears that the intention ¢ i ‘hc framers of what is now article X1
section 7 was to inhibit and if possible pr “d ude the undue influence of
railroads and other transportation mmnm ies over legislators and public
officials

(In re Knickerbocker, February 1982,

For a discussion of quo warranto pracedure. see Section F of this chapter.
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THE BASIC PROHIBITION

The constitutional prohibition on the acceptance of passes or r discounts from transportation

companies by public officials currently is contained in ar ticle ¥11, section 7 of the California
Constitution. It provides:

A transportation company may not grant free passes or r discounts to
anyone holding an office in this State: and the acceplance of & pass or
discount by a public officer, other than a Public Utilities Commi issioner, shall
work & forfeiture of that office. A Public Utilities Conumissioner may not
hold an official relation to nor have a financial interest in @ person or
carporation subject to regulation by the commission.

(Cal. Const.. art. X1, § 7.)

Reduced to its component parts, this office has interpreted the prohibition to apoly in the
following manner:

(1 The prohibition applies to public officers, both elected and nonelected but does not
apply to employees.

) Thep H'hn on applies to interstate and foreign carriers, as well as domestic carriers,
and 10 transportation received outside of California.

(3) The prohibition applies irrespective of whether the pass or discount was provided in
connection with pcﬁ'sm’xal or public business.

(4) Violation of the prohibition is punishable by forfeiture of office and a quo warranto
proceeding is the appz‘wgmate wayv to enforce the remedy.

(See, Code Civ. Proc., § 803,

PERSONS COVERED

The prohibition specifically provides that it applies to ™ nublic officers.™ In 3
Ops.Cal. Atty Gen. 318 (1944), this Oﬁxu eiterated its interp sretation that the prohibition
applied onlv to oificers and not employees. “Aff; to the oue“t on of passes. it has always been
the opinion of ihis office T% at the Constitutional prohibition does not operate to include
‘employees’. ... (Id.atp. 319.) Accordin E;..A b

from receivine uifts of free transportation from a transportation company in connection with
part-time privatz employment.

be prohibition did not bar a state employee

g
'

Tt is generally szid that an “office” requires the vesting ir an individual of a port ion of the
sovereign powers of the state. (See Parker v. Riley(1941) 18 Cal.2d 83, 87.) Thisoffice has
provided informal advice as m the distinct

E tween an officer and an employee,
(Cal.Atty Gen.. Indexed Letter, No. 1L 73294 (1973).) There, we stated that if a particular

e
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individual actually sets or makes policy, he is an officer, ifhe merely advises policy makers,
he is probably not an officer.

Cal. Atty Gen.. Indexed Letter. No. 1L 75-294. supra. ¢ addressed the issue of whether officers
and employees of the Division of Tourism could accept free airline transportation in the
course of their duties. In that letter. this office concluded that the constitutional prohibition
applied only to the officers but not the employees. The letter stated:

[fa particular individual actuaH,' sets ormakes policy, he isan officer,
ifhe merely advises policy makers, he is probably notan officer. (See Parker
v, Rilev. 18 Cal.2d 83, 87( 1641} 42 @ se. Cal. Atty.Gen. 93, 95 (1963): 56
Ops.Cal. Atry.Gen. 556 (1973).

In Parker v. Rilev, supra, the court said:

Thus, it is generally said that an office or trust requires the vesting in
an individual of a portion of the sovereign powers of the state. (Pafton v.
Board of Health, supra, pp. 394, 398; Curtin v. State. supra, p. 390; Leymel
v. Johneon, 105 Cal.App. 694, 699 [288 Pac. 838]; Couts v. County of San
Diego. 139 Cal.App. 706, 712 [34 Pac. (2d) 812]: Stafe ex rel. Barney v.
Hawkins, supra, p. 320; State ex rel. Kendall v. Cole, supra; 53 A. L.R. 595,
602.) The positions here created do not measure up o so high a standard.
They involve merely the interchange of information, the assembling of data,
and *he ﬂ')rmulation of proposals to be placed before the Legislature. ‘%um
tasks do not require the exercise of a part of the sovereign power r ofthe stat

(Id. at p. 87.)

Government Code section 1001 inciudes in the definition of civil executive officers . . . the
head of each department and all chiefs of divisions. deputies and secretari iesofa depanmunt

"y

In Cal.Atty.Gen.. Indexed Letter. No. 1L 70-155 (Auvgust 7. 1970). thi mﬁxuu concluded that
the executive directorofare dcw ;>1u ntagency was a public o fﬂcy within the meaning of
the comtiwtm 1a!prohibition. Thisoffic cifically concluded that the prohibition applied
to any officer, not just those who succee i to office through the a’u’a.*zt ral process. The
letter also reiterated that the constitm onal prohibition did not apply to employees as
contrasted with officers. (Cal.Atty.Gen.. Index i etter. No. 1L 71-159 (August 24, 1971)
[provides addizional discussion of these principles 2 and is based on the same factual
situation}.)

Cal Atty Gen.. indexed Letter. No. 1L 64-111 (June 8. 1964) concluded that the prohibition,
at least in some circumstances. did .;m apply to the families of public officers. Thus, where
the spouse of a covered official Iw timately earns or receives a free pass or d smunmn travel
from a transport .n,m company. the acceptance of such a pass or d scount would not be
attributed to the officer. %;mxcm this conclusion might be different if the circumstances



surrounding the pass or discount suggested that it was provided in order to curry favor or
extend a benefit to the officer

In 67 Ops.Cal. Atty.Gen. 81 (1984), this office analyzed a situation involving appiication of
the prohibition to a state legislator. Under the uni ique facts of that case, the opinion
concluded that the legislator was not covered by the prohibition. There, the member of the
Legislature was the spouse of a flight attendant.  As a part of the flight attendant’s
employment g'ud\aﬁe all spouses were offered specified free airline tr ips. The opinion
concluded that a state legislator was a public officer for the purpeses of fthe qewo n and that
the airline company in question was a tr ransportation company within the meaning of the
prohibition. However, the free tr ansportation wes offered to the legislator as a member of
a larger eroup under a generally authorized or appr oved plen

I as we assume in the absence of contrary advisement or indication.

Lh ole condition for the receipt of the propounded benefit is the spousal

elationsh ip. then the element of covupt ve influence appears to be lacking,

and the application of the constitutional prohibition would fail to serve its
intended objective.

Accordingly. it is conciuded that the acceptance by a me ember of the
California Legislature whu is the spouse of a flight attendant of a free or
discounted air travel pass is not prohibited by article X1, section 7, of the
California Constitution where such passes are offered on the same conditions
to spouses of all flight attendants.

(67 Ops.Cal Atty.Gen. 81, 84, supra.)

En 74 Ops.Cal.Atry.Gen. 7(&{@@}) this office indicated that a free upgrade from coach class

o first class constituted a “discount” within thc meaning of the constitutional prohibition.
Howcver, uncler those facts the receipt of the discount did not violate the prohibition bwause
the officer received the tickets in }'Eéf;c:apa/c;‘x\ as a member of a group unrelated to his official
status. The official, who was on'h E is honey moon. received the free upgs "ade pursuant to the

&,
o

~

airline’s policy of providing free first-class upgrades 1o all honeymooning couples.

s are distinguishable from the circumstances described in 76
Ops.Cal.Atty <'3~n 1 (19931 in which a mayor received a free first-class airline upgrade as
a part of a promotion designed 1o bestow such Worad on hizh profile, prominent
individuaits in the comt mm!‘y The opinion concluded that the mayor “-u;nui b@ free first-
class upgrade as 1 resultofhis status as mayor and notas aresulic
larger group unrelated to his¢ if 1l status. (Jd. atp 4.} The opi
official need nethe awcmwc fthe
to violate it. (Jd atpp. 2-3)

I

t of his participation in some
nion also ¢ m"i(:mc:;fd that the
chibition again H e receint of free transportation in order

Thus. if the pa
OOVG‘"HHV‘YH

s or discount is provided o the official because of his or her position as a
wial, the pmh%hsi ‘0 applies. 1 on the other hand, the pass or discount is
provided to the official as a member of a larger group. that is not related to the function of
his or her office. the prohibition may not be applicable
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In 85 Ops.Cal.Atty.Gen. 40 (2002), this office concluded that members of the board of
directors of a public transit agency uouid accept passes for free transportation on the agency’s
buses in order to perform their duties of monitoring the agency’s transportation services. The
opinion was based on the rationale that the district had an obligation to provide those
transportation services necessary for the mer mbers to perform their public duties. Because
the agency is responsible for providing the transportation services without cost to the
directors, the providing of such expenses does not constitute & pre ohibited gift irrespective of
whether the district is granting free passes or reimbursing the directors for their expenses.
(Whether a public transit agency constitutes a “transpor rtation compai y" for purposes of the
COHSTi‘EUtiOﬂ&‘3‘“‘)hlblﬂOﬂ‘W&%b@VOHd’huSCQp ofthisopinion. The term may possibly refer
exclusively to mvateiv owred and operated transportation omnrgarms such as railroads,
airlines. and cruise ship companies. (See Cal. Const., art. X1 § 3; Los Angeles Met. Transit
Authority v. 1””/) Uil Com. (1963} 59 Cal.2d 863. 870: Board o/f\‘almmm Tomniissioners
v. Marker Street Railway Company (1901) 132 Cal. 677, 678-680; Webster's 3d New
Internat. Dyict. (1971) p. 461 [company defined as “a chartered commere ial orszauzatmn 1)

INTERSTATE AND INTRASTATE TRAVEL COVERED

Over the vears. this office has interpreted the constitutional prohibition against the
acceptance of passes or discounts from transportation companies to apply to interstate as well
as intrastate carr ers and transportation. This Amiez"pretation applies irrespective of whether
the interstate carrier in qw‘f’ on does business in Californiz and therefore applies to airline
carriers ove w% h the official has no jurisgiction. (See, 76 Ons Cai,ﬁuty.(;«;n. [, supra.)

In Cal.Atty.Gen.. Indexed Letter, No. 1L 75-294 (March 2, 1975). this office concluded that
the prohibition applied to members of the Di vision of Tourt ym who wished to attend
informational seminars at various locatrom to which the airlines would provide free
transportation. In order to avoid any conflict with federa [ “Uulam ry powers over the
issuance of fiee passes, the letter mdaaauzd that thﬁ prohibition “/!th respect to interstate
transportation prohibited the officer from accepting the pass or discount and not on the
transportation company for offering it. This office opined that the pmhib‘tion applied to
interstate as well as intrastate travel in Cal.Atty. Gen., Indexed Letter, No. IL 64-111 (lune
8, 1964). That letter concluded that the prrn ibition di’)’ﬂie(’!‘ [o Los Angeles City Airport
Commissionzrs who wished to take a free airline trip to Tahit

In 1982 this office authorized the filing of a quo warranto lawsuit to remove Two officers
from the Santa Monica city government for violating the prohibition ‘f*am»* the acceptance
of free travel. The allegations were that the two officers had accepted free round-trip
transportatior from Los Angeles to London pr rovided by Laker Airline.

In Cal.Atty Gen.. Indexed Letter. No. L 71-139 (August 24 19717, this office authorized
another quo warranto lawsuit zzainst the executive director and treasurer of the
Redevelopment Agency of the City and County of San 1 Francisco. There the officeholder
accepted free round-tr ppassawh/m san H"muwu to Taipai on China Alrlines. In 1985,
this office advised the Mayor of Burbank that ace '*pmw; of free transportation from
Burbank, California to Durango, Colorado (md free transportation on a railroad in Durango
could violate the constitutional prohibition.
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APPLICATION TO PUBLIC AND PERSONAL BUSINESS

The issue of public versus private business is generally not viewed as relevant to the
application of the prohibition. Except for Public Utility Commissioners who are specifically
authorized to accept free transportation in connection with the per formance of official duties,
the prohibition against the acceptance of free passes or discounts for transportation applies
equally to acceptance of transportation in connection with one’s official duties as it does in
connection with one’s personal business. Although the focus may be somewhat different,
interpreters of the prohibition have conciuded that the purpose of guarding against corruption
and undue influence from transportation companies can result from the acceptance of free
or discounted transportation in either context.

>

In Cal.Atty.Gen.. Indexed Letter, No. [L 75-294 (March 23 } 975). members of the Division
of Tourism wished to attend informational seminars to which they would receive free airline
transportatior.  The attendance at such seminars clearly was within the scope of the
member’s official public duties. Without discussing the distinction between public and
private use of transportation, this office concluded that the constitutional prohibition acted
to bar the members from accepting the free airline transportation. Similarly, n
Cal.Atry.Gen.. Indexed Letter. No. 1L 70-155 (August 7. 1970). this office concluded thatthe
executive director of a redevelopment agency was barred from accepting {ree transportation
to assist him in the performance of his official duties. Again, the matter of the public versus
the private use of the transportation was not discussed as a relevant factor in determining
whether the prohibition applied.

In several other instances. the issue of public versus private business was not viewed as
relevant to the application of the prohibition. (E.g.. Cal Atty.Gen., indexed Letter, No. IL
64-111 (June 8. 1964) [in which the City of Los Argeles Airport Commissioners accepted
free trips to Tahiti}; 1982 quo warranto authorization regarding officers of Santa Monica
accepting a free round tzip from Los Angeles o London; 1985 letter to Burbank mayor
regarding transportation from Burbank to C olorado and rail transportaticn in Colorado.)

PENALTIES AND ENFORCEMENT

Article X1 section 7 of the California Constitution specifically provides that the acceptance
of a pass or discount by a public officer other than a Public Utilities Commissioner, shall
work a forfeiture of that offize. The aporopriate means for enforcing this forjeiture of offic
is the filing of a suit in quo warranto.

A quo warranto proceeding pursuant to Code of Civil Procedure section 803 isa civil action
by which title (o any public office may be determined. {(Barendr v.McCarthy (1911) 160
Cal. 680, 686-687: 53 Cal.Jur.3d (1979) Quo Warranto. § 7.) The action may be commenced
only under the authority of the Attorney General in the name of the People. (People ex rel.
Conway v. San Quentin Prison Officials (1963) 217 Cal.App.2d 182.) Where such a
procesding is brought on the relation of a private individual (relator), the relator does not
become a party 1o the action. The actions of the relator are under the supervision and

complete control of the Attorney General. (People v. Milk Producers Assn. (1923) 60



. 443; People ex rel. Conway v. San Quentin Prison Officials, supra, 217
vy
Ol )

Cal.App. 439
Cal.App.2d |

The Attorney General requires submission of an application for leave to sue on behalf of the
People. (Cal. Code Regs.. tit. 11. §§ 1-10.) In deciding whether to issue leave to sue by a
relator, the basic question is whether a public purpose w wid be served. (39
Ops.Cal.Atty.Gen. 85,89 (1962).) This office must determine whether a substantial issue
of fact or law exists which should be judicially determined. (City of Campbell v. Mosk
(1961) 197 Cal.App.2d 640, 648.) However, it is not the provinee of the Attorney General
to pass upon the issues in contraversy, for that is the role of the court. (35 Ops.Cal Atty.Gen.
123 (19603.)



*Selected statutory materials appear in appendix [ (atp. 175

IX.

INCOMPATIBLE ACTIVITIES OF LOCAL
OFFICERS AND EMPLOYEES

Government Code Section 1125 Et Seq.*

OVERVIEW

These sections. which were originally enacted in 1971, provide astatutory prohibition against
any officer or employee of alocal agency from engag ing in any employmentor other activity
which is in conflict with his or her public duties. Government Qodc section 1125° defines
local agency to mean a “county, city. city and county. political subdivision. district, and
municipal corporation.” Section 1126 contains the basic prohibition. and focuses on the
remunerative activities of agency officials. See section 1098 concerning prohibition against
disclosure of confidential ir formation, which is punishable as a misdemeanor.

THE BASIC PROHIBITION

Section 1126 provides that a local officer or emplwee shall not engage in any employment,
activity or enterprise for compensation which is inconsistent, i incompatible, in conflict with,
or inimical to his or her official duties or the ciwxes functions or responsibilities of his or her
appointing authority or employing agency. This genera al pmhfmmm usually is not self-
executing and, in order to give notice of what activities are incompatible, authorities and
agencies must pmmulgat(:astal'enw: ntof incompatibie acti vme” The incompatible activities
statement may address a broad range of conflict-of-i interest issues. But an officer or an
employee may not have sanctions imposed on him or her unless the officer or employee has
v;oiareda duly noticed statement. 1fa statement is adopted, the local agency shall enact rules
providing notice to employeesr ’g;rdi&.gpz"ck ibited activities. disciplinary action and appeal
procedures.

PROHIBITION GENERALLY NOT SELF-EXECUTING
In 1980, the court in Ma::mzn Cire and County of San Francisco (1980} 112 Cal.App. 3
141 (hew af “Muzzola™), ruled that ssction 1126 provided only au uthorization to

implement a statu mry prohibition by adoption of an incompatitle activities statemerit as set
forth in section {126(b). The court reasonzd that without notice, an 17;”);0\/6/3 could be
subject to charges under section 1126 at any time, Th erefore. before the prohibition can be
applied to un employee based on his or her outside ac vities, dfcenﬁ hlovee must be informed
that those ““‘tih M*«, constitute a conflict of interest. (S ee also 70 Ops.Cal Atty.Gen. 271
(1987).) Inaddition. the court &t idicated that the employvee was z;‘::mmd to receive notice of

BAl section references in this chepter hereafier refer to the Government Code unles: otherwise specified.
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the agency’s intended disciplinary action and the proce dures for appealing that action. Thus,

aside from a narrow exception applicable only to school board ;mmi»us discussed below,
the prohibition is not self-executing

e

PERSONS COVERED

Section 1126 applies to officers end employees of local agencies. This office has opined that
employees include temporary consultants such as special counsel hired as independent
contractors. (See, 70 Ops.Cal.Atty.Gen. 271, supra; 61 Ops.Cal.Atty.Gen, 18 (1978).)

In 64 Ops.Cal Atty.Gen. 795 (198 1). ¢ this offic ecom‘lvded that, in light of the Mazzola case,
section 1126 did not apply to a member of the board of supervisors or any other gle

official. This conclusion was based on an interpretation of the language of section 11 26(b).
By its terms. subdivision (k) provides that the guidelines, which the Mazzola court stated
were a prerequisite to activating the prohibition. are to be adopted by the “appointing power.”
Since elected officials have no appointing authority, theopm\ms,onduded&m‘t section 1126

was applicable only to local employees and not to elected offici

In 19%6. Education Code section 35233 was amended to make school boards subject to the
reqmremcn‘@ ofsection 1126, Since school boards havz no a prm' iting authority, this office
condudcd in 70 Ops.Cal.Atty Ger. 137 (1987). that the provisions of {section 1126(a) must
be self-executing with respect to school boards '{ ‘he amendment to Education Code section
35233 was to have any effect. Thus, section 1126 remains inapplicable to elected officials
except for schoot board members where it i¢ both applicable and self-executing.

PROHIBITED ACTIVITIES

In Long Beach Police Officers Assn. v. Ciry of Long Beach (1988) 46 Cal.3d 736, the
California Supreme Court ruled that local governments have broad discretion to limit
incompatible a: ytivities of their e&‘nployees. (Jd. at p. 748.) After an involved mal)/ sis of
legislative history. the court concluded that the enumer ated activities set forth in section
1126, subdiv mrm(b lid not constitute the exclusive list of prohibited activities. Rather. the
court concluded that the List of ”wme.au‘d setivities was exemplary and did not represent
either a floor or a ceiling on the activities which local gwcmmm[s could restrict as
incompatible with public ~n¢xpx<sy:‘.‘xem

fe

The court cited with favor the opir yinions of this office and stated that an examination of these
opinions revesled a consisient in‘erpretation app i\ ing the statute to any factual a‘imation
involving a potential conflict of loyalties, whether or not s pecifically enumerated i

subdivision (by. (Jd atpp. 747- 45~ ui 1, 58 é’,rgi;s;t( al.Atty.Gen, 109 (1975) [section 1 126

subd. (b) doctrine of | %mﬂ atib plies to a member of a school board coneu rently
serving as a member of a city personnel board®: 65 Ups. Cal. Ntv Gen. ME? 1980) [umntv
assessor may deisrmine, pursuan 10§ 1126, subd. (b, that emp! m) ee’s purchase of tand at
tax-deedwl sale within Lhe county is incompatible with his duties as an Jppmrsc in the

assessor’s office ! 68 Ops ( al. m{%) Gen. 175 (1985) [pursuant 10 és 1126, subd. (b), a city
police dep nt may determine whether the p@ ice chief may !m& take 1o contract with
private parties o provide privaie security services by f-duty police officers for a feel; 70
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Ops.Cal Atty.Gen. 157, supra, [school board may determine, pursuant to § 1126, subd. (b),
that a board member’s operation of a private preschool facility for pr rofit. conflicts with his
duties as a member of the board].)

A variety of potential incompatible activities are enus imerated in section 1126, subdivision (b).
An outside activity which involves the use of the agency’s time. resources, uniforms, or
prestige may be prohibited. (§ 112 6(b)(1}.) I ths outside activity involves double

remuneration. i.¢c.. private payment for the performance of an activity which he or she is
already requi'('d to perform in his or her public capacity, such emy sloyment may be
prohibited. (§ 1126(b)(2): see e also Pen. Code. § 70.) 1 the result of this outside activity will
ever in any way be subject m MP control or audit or odsez scrutiny of the official’s agency,
it may be prohibited as well. 126(b)(3).) F mlw if the outside activity mi\ such great
demands on the official’s ti me that the official is h mpﬂea in the performance of his or her
public duties, the activity may be forbidden. (g 126(h)4))

A local agency Joes not have as broad discretion to restrict the political activities of its
officers or employees. Section 3203 prohi bst§§ slacing restrictions upon the political activities
of such officers or emplovees unless the restriction is otherwise author ized by sections 3201-

3209 or is necessary to meet federal requirements relative to a p&rtuular employee or
employees. Authorized restrictions include a pi -ohibition from participating in political
activities while in uniform, and prohibition or restrictions from engaging in pol litical activity
during working hours or on the local agency’s premises, if the agency has adopted rules in
that regard. (§873206,3207.) Inaddition, while officers or e:"xplw\we may solicit funds for
ballot measures that may affect the working conditions of theire ﬂpiow‘gag ney. the agency
may restrict its € nplovﬁev activities during their working hours. (Q 209.) Sections 3201~
3209 also provids for restrictions upen an employee’s political activitie s such as using one’s

office to influence, positively or 1 «u;wal ely, another person’s position within the state or
local agency. and knowingly soliciting po h cal f“xmsi om other focal agency employees

=

unless the request 1s made 10 a “r,v;mﬁ cant segment of the puhi " that otherwise includes

local agency offi orevp%ovws (Restrictions upon the political activities of state officers
or employees is d LU%"’ﬁ in Chaper X, post.)

In addition ’"“-;"v'*;“prov%%ionq cmn‘myees should be aware of Penal Code section 424. which
prohibits the micuse of public
Stansonv. Moi (1976317 Cal.
Coordinaimg Com. (1 0 38) 20

unds and property for political or personal use. (Se2 also
? 2 V6: League of Women Voters v Countywide Crim. Justice
3 Cal App.3d 529

Section 1127 snecifically states that off-duty employess (e.g.. fue
may accept private emplovment which is refated to and cm‘ﬁpz;ﬁ;m

en”;ﬂ(v‘\r'rm" . Tado so, the emplovee

mustreceive permission fromhisor hcr SUpCrvis

must be certitied by the appropriatz agenc
(For a discussion of the spe{:iai incompatibiiity provisi wblic attorneys, see section

Q]
L ey

G of Chapter ¥I. concerning Government Code section |
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PENALTIES AND ENFORCEMENT

The statute does not set forth any penalties or remedies for its violation. However, several
enforcement vehicles would appear to be available. First, withrespecttoa local government
employee. disciplinary action such as a letter of reprimand, suspension, or termination may
be available depending upon the gravity of the violation. With respect to an appointed
officer, a complaint could be filed with the appointing authority which may have the power
to punish the officer or even terminate the officer’s appointment in the case of a particularly
serious violation. In addition, a taxpayer or member of the public may have theright to seek
relief through iniunction or mandamus.

If vou have a question about an officer’s or emplovee’s outside activities. vou should contact
the appointing authority or employing agency for a copy of the applicable statement of
incompatible activities. if one has been adopted. A member of the public is entitled to a copy
of the statement through the Public Records Act as set forth in Government Code sections
6250 et seq.

ook kok
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X,

INCOMPATIBLE ACTIVITIES OF STATE
OFFICERS AND EMPLOYEES

Government Code Section 19990*
OVERVIEW

The prohibitions applicable to state officers and employees as contained in Government
Code section 199907 are s&miar to those applicable to local of‘fsciais under section 1126.
(See Chapter X of this pamphlet). Like section 112 26, section 19990 creates a general
prohibition foilowed by specific areas of conduct which should be covered in an
incompatible activities statement adopted by an employee’s appointing power,

THE BASIC PROHIBITION

Initially. section 19990 prohibits state officers and unpioyeuf om engaging in any activity
orenterprise which is clearty inconsistent, incompatible, in conflict with, or inimical to their
duties as state officers or employees. Each state agency is required to develop, . subjectto the
approval of the Department of Personnel Administration, a statement of incompatible
activities for its officers and employees. As discussed below, the statute sets forth several
activities that are deemed to be inconsistent, incompatible or in conflict with the duties of
a state officer or employee.

PROHIBITION MAY NOT BE SELF-EXECUTING

In construing section 1126, which is applicable to local officers and emplovees, the court in
Mz::afu v, City and County of San Francisco (1980} 112 Cal.App.3d 141. concluded that
the general prohibition was not self-executing. There. the City and County of San Francisco
had amzo%ﬁed and reappointed a pUmLUb union official to the position of awport
commissioner. At the time of the appointments, the city had full knowledge t that the

comraissioner was a unior official. After several unions, inc lnd ng the plumbers™ union,
engaged in a lengthy W‘i‘ﬁ against the city. the rim ‘¢ of Supervisors removed the
commissioner from office based on “official m

isconduct.” The court set aside that decision,
stating that the prohibition against incompatible a ctivities could be exercised only through

the agency's adoption of an incompatibie activities stalement w hich specifically notified
emp.ovu 5 a}‘ he pmml i activities. The court took ‘Lhe HOSI haz a general ban on
activities which were inconsistent. inco 'wpa‘a%bl in conflict with or inimical to one”s public

duties was 100 vague 1o l“ ave any cffect without the adoption of sp w‘;hc guidehnes by the
cency. There is no case law construing section 19990, However, the same

> N

= made with respect 1o section | ‘«W%‘(;.

*A copy of this statute appears in appendix J (at p. I’ 77y,

9 a1l section references in this chapter heveafier refer o the Governme nt Code uniess otherwise specified.
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PERSONS COVERED

There is some question as to whether section 19990 covers state officers who are outside the
state civil service. The provision concerning the incompatible activities statement provides:

Each appointing power shall determine. subject to approval of the
department, those activities which, for emplovees under its jurisdiction, are
in consm ent. incompatible or in conflict with their duties as state officers or

employegs. ...

(§ 19990 emphases added.)

GOON ine amtermraten b
v A

. N b o
, predecessor to sectio G090, was interpreted by this office 10

In the past, section 19251, 1 b
apply to civil serv nagenp‘nov“t sonty. (53 Ops.Cal.Atty. Gen. 163 (1970). Ihm conclusion,
in part, was based upon the fact that the prohibition and the remedies were placed inthe ¢ ivil
service pot t;o 15 ufthe Government Code. However, in 1981, section 19231 was repeal led
and replaced with section 19990, which is contal ined in the portion of the Government Code
appi'cab!c to the Deparmf‘nt of Personnel Administration. These provisions are applicable

to both civil service and non-civil service employees and officers of state government. (§
19815 et seq.) Forthe puxmscq of the Government Code sections under the jurisdiction of
the Department of Personnel Administration. section 198135(d) defines the term “employee”

to include . . . allemp Eoyums of the executive branch of government who are not elected to
office

Thus, there are strong indications that section 19990 covers ali non-e elected, executive branch
officers and employees, not just those who are members of the civil service. However, the
only remedy for violating an incompatible activ ities statement continues to appear in section
19572(r) as a reason for imposing discipline on a civil service emplovee. In addition, the
term “appointing power” is defined in section 18524 as the entity authorized to appointcivil
service personnel. Nevertheless. these factors do not conclusive iy bar the application of
section 19990 1o non-civil service personnel. For example. non-civil service employees
could be subiect to disciplinary action or removal under the terms of their appointment.

-

PROHIBITED ACTIVITIES

]

Only these outside activities thatave clearly "mco nnatible, inconsi
employee’s public 4
Keeleyv. Staie P
of his awner ‘

enumerate:

tent orinconflict with the
¢ duties may be restricted. (73 Ops.Cal Attv.Gen. 139 (1990): see also
mumzc/mmm (1975)53 f;"f,awam) 3d o& [prison guard terminated because
sration of a liquor storel.) The types of activities »D”’LIﬁC&HV
e by incomy at fe activiti i

statements include: usi ;gﬂ

w1

influence ;ﬁ he st

~ilities. time. equipment. ot supplies s for
rivate gain (see also Government Code
dential information for pecuniary gain);
- state for the performance of state duties;
performing private activities which later may be :x‘ub;ect to the control, review, inspection,
audit, or enforcement by the officer or c*z'rtpzc,vycﬁf" thi

person reguiated by or secking to do business

private g using confidential information for p

section HU98, \\E ch prohibits the disclosure of co
rece‘wmg compensation {rom oif

”s

ing of value from a
where the item of

and receiving any
the official s ags




G.

value could be reasonably interpreted as having bee 'mended to influence the official.
Section 19990 specifically states that incompatible activits s shall include, but are not limited

./

to, the enumerated areas of conduct specified in the statute.

Further, in Long Beach Police Officers Assn. v.City of Long Beach (1988) 46 Cal.3d 736,
the Suprewe Cm + held that local governments have broad discretionto regulate conflict-of-

interest situations. Thus, tHe statutory language combined with the Long Beach Police
Officers Assn. h dlm make it clear that state agencies have broad authority to regulate

conflict-of-interest situations as well.

There is. however, less discretion afforded with respect to regulating the political activities
of state mf ~ers or emplovees. Pursuant to section 3208, ex

section 19990, the limitations co "‘*am 2¢ in sections 3201-3 are the only permissible
restrictions on the political activities of state employees. (The > restrictions upun the political
activities of local officers and emplovees are discussed in C h'}p r 1. ante.) In addition to
these provisions. employees should be aware of section §314 and Penal Code section 424,
which prohibit the misuse of public funds and property for political or personal use. (See
also Stanson v. Mot (1976} 17 Cal.3d 206; League of Women Vorers v. Counnywide Crim.
Justice Coordinating Com. (1988) 203 Cal.App.3d 529.)

=

ept as «Ahmwme provided in
209

It should also be noted that the private use of expersise acquired during the performance of
one's official duries is not necessarity prohibited. (See, 73 Ops.Cal. Atty.Gen. 259, supra,
[under specified sircumstances, a mxe? -anchise Tax Board employee can teach courses on
tax law].}

PROCEDURAL CONSIDERATIONS

With rei;pc:ctw civil servants, prior to any determination that an employee has engaged in
proscribed activities, the ewm!m/cs must be given notice and subsequently must ne afforded
appeal 1 1gH 16 contest any fi ndmo (See. Mazzola, supra, 112 Cal.App.3d at pp. 154-155.)
Since violatiors of the statement of incompatible activities are a matter of civil service
employee discipline pursuant 0 section 19572(r). all of the safecuards provided by the
Government Code and the State Personnel Board in connection w ‘rt‘w mm muz disciplinary
hearings are apniicable. 11the provisions 01 this section are i

of a mmm‘md 7 of understanding reached pursuant to sect the memorandum
of understanding shall be contro i‘m”v \;»-mti'w‘a.;i further legisiative action, unless the
expenditure of funds is involved. in which case such expenditures mmust be approved by the
Legislature in the budget act.

ith the provisions

PENALTIL

D AND ENFORCEMENT

e ~

does not set forth anv penalties or remedies for its violation. However,

Section 1999
several enforg
employees, di
is availabl
appointed oft
the power o pus

f‘m vczi*?“‘i@s are avallable.  First, with respect to state government
ch

reprimand., suspension. of termination ofe employment
wity of the violation. f , “)3”' 2ryy With respect to an
.a ”oz”"‘a;ﬂ could be filed with the appeinting .;mi?”(hf"\ which may have
vish the officer or even terminate the officer’s eppointment in the case ofa
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particularly serious violation. In addition, a taxpayer or mem ber of the public may have the
right to seek relief through injunction ot mandamus. Further. members of the public may file
a complaint with the State Personnel Board pursuant to section 19583.5 requesting that
disciplinary action be taken against the state employee.

If you have a question about an officer’s or employee’s outside activities. vou should contact
the appointing authority or employing agency for a copy of the applicable statement of
incompatible activities or memorandum of understanding. A member of the public is entitled
to a copy of the statement or memorandum through the Public Records Act as set forth in
Government Code section 6250 et seq.
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XL
THE COMMON LAW DOCTRINE OF INCOMPATIBLE OFFICES

OVERVIEW

The doctrine of incompatible offices concerns a potential clash of two public offices held by
a single oﬁ"czax Thus, the doctrine concerns a conflict between poter stially overlapping
public duties. (l'eople ex rel. Chupman v. Rapsey (1940) 16 Cal.2d 636; see also Mottt v.
Hozlsmann( %O) 36 Cal.2d 388: 56 Ops.Cal.Atty.Gen. 488 (1973).) Thisisdistinguishable
from traditional conflict of interest which involves a potential clash between an official’s
private interests and his or her public duties. Confusion of these concepts sometimes results
from the use of the term “incompatibility” in connectior with the doctr rine of incom 'p 'bi‘xity
of offices onthe one ha,nd and the conflict-of-interest notion of incompatible activities on the
other. (35 Ops.Cal.Atty.Gen. 36. 39 (1972},

THE BASIC PROHIBITION

The doctrine of incompatible offices is court-made or “common law.” (Forabrief discussion
of common law. see discussion in Section A of Chapter XI1.) To fall within the common law
doctrine of incompatible offices. two elements must be present. (68 Ops. Cal. Atty.Gen. 337
(1985).) First, the official in question must hold two public offices simuitaneously. Second,

there must be a potential conflict or overlap in the functions or responsibilities of the two
offices.

The doctrine of incompatible offices was announced in the landmark case of People ex rel.
Chapmean v. Repsev, supra. 16 Cal.2d at pp. 636. 041- 42 (mrcmanev ‘Rapsev™). In that
case. the court identified factors that must be addressed in evaluat ing issues under the
incompatible offices doctrine: whether there is any significant clash of duties or layalties
between the offi

to hold both offices: and whether either officer exercises asupervisory. auditing. appointive,
or removal power over the othc:p

1S /hethcr:m&ixt;ierationsof’")um ¢ policy make it improper for one person

In Rapseyv. judge accepted an appointment as city attorney. The court concluded *hai
the two positions in gquestion were public ofﬂc;czs nd that there was a significant clash 1t

their res pe ctive duties and functions.

iC

attorneys. see the discussion in section G of this chapter;

(For special rules governing public
28,66 Ops. ( al Atty.Gen. 382 (1983 (localy: Government € ode

Government Code section 1]
section 199490 .6 {state). }

TAY BE ABROGATED BY STATUTE, CHARTER OR ORDINANCE

At the outset. it should be noted that a common law doctrine can be superseded by legis slative
enactment. Thus. the Legislature or other legis m ive body may choose tfn\p ressly authorize
the holding of dual offices notwithstanding the fact that this wouid otherwise be prohibited
by the common law doctrine. In American Canyon Fire Protection Dist. v. County of Napa
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(1983) 141 Cal.App.3d 100, 104, the court concluded that the members of a county board of
supervisors cou 1 .i act as the governing board of a special districtand distribute county funds
to the district, stating:

Although a conflict of interest may arise under the common faw rule
against incompatible offices, “There is nothing to prevent the Legislature. .
_from allowing, and even demanding, that an officer actina dual capacity.

(McClainv. County of Alameda (1962) 209 Cal. App. 2d 73,79 25 Cal.Rpir.
6607.)

In 78 Ops.Cal. Atty.Gen. 60 (1995), this office concluded that section 6508. concerning the
creation and powers of‘jcf nt pov-/m"s agencies. was intended to ensure { that the common law
rule does not apnly to joint powers agencies or their governing boards. Accordingly, a
member of a city council may serve as a member of an airpor -+ commission which is a joint
powers agency comprised ofthe city and other gover nmental ngencies. After concluding that
the offices of citv and county planning cormmissioners were incompatible. this office in 66
Ops.Cal.Atty.Gen. 293, 302 (! 1983) stated: It is concluded, therefore, that the county and
city may provide by Locnhrat{: legislation for the simultaneous holding of the offices in
question notwithstanding the common law rule.” A city charter also may abrogate the

common law rule. {82 Opa Cal.Atty.Gen. 201 (1999); 73 Ops.Cal Atty.Gen. 357 (1990); 66
Ops.Cal. Atty.Gen. 293 (1683)

In 81 Ops.Cal. Amy.Gen. 344 (1998). we concluded that a city counci il of a general law city
may serve as the board o{mmcmrs for fire protection and water districts in the city because
it is designated as the “ex-officic board of directors™ of such lirited powers districts. (§
56078.)

PUBLIC OFFICE VERSUS EMPLOYMENT

In Rapsey. supra. 16 Cal.2d 636, 640, the court defined the elements of a public “office™ as

including “the right. authority, ar ’i duty. created and conferred by law -- the tenure of which
is not transient, occasjonal. cident 1 - by which for a given period an individual 18
invested with power 1o par‘é’urm a pudlic function for public benefit”™ In 82

Ops.Cal. Aty Gen, 83,84 (1999) ihis office summarized the court’s conclusions as follows:

r the purposes of the doctrine. we have sun imar; ized
a public office as (1) a position in govarmment, | ;} W
} } & s

e pature of
created or

which 18
v which the

1 and exercises

-
b
&
=
e

the Constitution or by law. (3) the n

continuing and permansnt. not occasional or temporary.
i bhent performs a pubtic function for the public benefi
“the sovercign powers of the state {Citation. |

Members of ads smr} hoards and commissions do not hold “offices”™ for purposes of the
common law rule since they do not exercise any of the sovereign powers of the State, (83
Ops.Cal. Atty.Gen. 133 ('/""W));?I1 Ops.Cal. Aty Gen. 50 (2000): 62 Ops. Cal Atty.Ger L3285,

31(1979): 57 Ons.Cal Aty Gen. 383,585 (1974):42 Ops.! Cal. Atty.Gen, 93,94-97 (1963).)

r

—
LA



Since an “employment” is not an “office,” the doctrine of incompatible offices does not
Iy
preclude an official from simultaneously hol ding an office and an employment. (58
Ops.Cal. Aty .Gen. 109, 111 (1975); But see Governmer nt Code section 53227 and Education
Code section 35107(b) which forbid any emplovee from simultaneously serving on the

7 - » [e=3
governing board of his or her employer.}

A deputy to a principal is not necessarily deemed to be holding the same office as the

principal for pu ancq of the incompatible offices doctrine; onb where the deputy stands in
the principal’s shoes with respect to policy making decisions vill the deputy be deemed 1o
be holding the same office as the principal for Pt po.ses of the doctrine. (See 78

Ops.Cal. Atry Gen. 362 (1995), modifying 63 Ops.Cal. Atty.Gen. 710 (1980).)

Employment with a public agency which is governed by contract. rather than by law,

generally is not an office under the Incompatible Offices Doctrine. (76 Ops.Cal. Atty. Gen.
244 (1993}

When a person holds offices with two governmental entities and there is overlaj ping
geographical and subject matter jurisdiction the offices general ally are incompatible. The
following are citations to opinions that exemplify this principle:

. county board wapewimr«; member and community coliege board member (78
O‘z:m Cal Atty.Gen. 316 (1993);

. fire chief and b(mm of supervisors member (66 Ops.Cal.Atty. Gen. 176 (1983))

. public utility district member and county board of supervisors member (64
Ops.Cal. Aty . Gen. 137 (1981))

. school district trustee and city couneil member (73 Ops.Cal. Atty.Gen. 354& 990))

. school board member and city couneil member (65 Ops.Cal. Atty.Gen. 606 (1 982))

. county nning commissioner and city council member (63 Opb.ﬂ,a%‘..At‘{} Gen.
607 (1980))

. fire chiel and city councit member (76 Ops.Cal. Atty. Gen. 38 (1993))

. countv planning commissioner and city planning commissioner (66
Ops.Cal.Atty.Gen. 203 (1983))

e county planping ce»mw%mwmﬁr and county water district director (64
Ops.Cal Ay .Gen 288 (1931))

e city  planning <*ﬁ<mrm%a;.s‘.mner and  sehool  distriet board member (84
Ops.Cal Atty.Gen. 91 (1997))

. ey g ser and school district board member (80 Ops.Cal. Aty Gen. 74 {1997))

. school district board member and community services district board member
(75 Cal Aty Gend TE2 (1992))

The refatiopshin |
within the boun
arise. In 85 Ops
du‘t ies and 'm;va?'

een a water district and o schoal district. some portion of which is
wries of the water district, serves to illustrate how an incompatibility can
LAY .Cen, | onificant clash of

: o, 19O (2 }02), this office concluded that @
es ¢co uad arise in connection with the Water District sett ng the wholesale
iwe% ‘eool District, determin ‘“th‘ need for restrictions
age. and imposing conditions for providing
t (See also, 85 Ops.Cal Atty.Gen. 60 (2002); 82

on water usage durt
anitation s




Ops.Cal. Atty.Gen. 74 (1999); 82 Ops.Cal. Atty.Gen. 68 (19903, 73 Ops.Cal.Atty.Gen. 183
(1990); 73 O yps Cal. Atty.Gen. 266 (1990).)

When one of the positions is an “employment” instead of an “office.” the doctrine of
incompatible offices is not applicable. Persons holding civil service and other non-officer
positions are employees and are not subject to the doctrine. However, specific statutes may
limit their office holding. (See discussion below.) Following is a brief listing of several
positions that have been determined to be employments 1 rather than offices.

. Assistant city manager was not an office because | neither the position nor the duties
were referred to in the city charter or statute. The faet that the assistant city manager
perfarmed some of the duties of the city manager did ot m: ake the position an office.
(80 Ops Cal. Atty.Gen. 74 (1997).)

1

. A line officer with the police department does not hold an office. (Neigel v. Superior
Cwur 1977y 72 Cal.App.3d 373.)

. A sheriffs deputy chief does nothold an office. (78 Ops.Cal. Atty.Gen. 362 (1995).)

. Fire captain (68 Ops.CalAtty.Gen. 337 (1983)) and fire division chief (74

Ops.Cal Atty.Gen. 82 (1991)) are not offices.

. Community development director is not an office. In &2 Ops.Cal Aty Gen. 83
(1999), we analyzed his position as follows:

The director's formal job description indicates that he exercis
managerial functions for the cx't‘y under the supervision and direction
o0 the city manager. Such managerial functions and supervision are
indicative of an employment refat tio ‘:hip rather than the E*'w‘nw of

a public office. (78 Ops.Cal. Atty Gen.. supra. at 368.) Moreover, the
firector holds a civil service c,Eum;'m wat%on with the city as did the

\s S,

police officer in Neigel v. Supwvﬁw C}szm supra, 72 Cal.App.3d at
373, He does not serve a definite “term™ or at the pleasure of the
:“,;"i;'mmmg\autbm :j1 policy mJ ing authority 1s limited by the

conditions of his “(' descript md s subordination to the city
manager.
. stendent of a sd istrict was not an office. Where he was subject to the

school board and did not e};@s‘a:iﬁfe independent authority
(62 Ops.Cal Adty.Gen. 615 (1979))

granted by statute or ¢

In Eldriage v , ;
determined that 1ae doctrine did not bar a nurse from hom}mg<">f‘ﬁa.ft‘~ as 2 member of the board
of directors of the hospital d'stric: which employed her because the g.')osii,i(m of nurse is an
employment rather than an office. (Jd atp. 3 19y However, in 1 ‘spm e 1o the Eldridge
decision and 7% Ops.Cal Aty Gen. 1914 E”)‘f(jl). the Legislature enacted Government Code

Sierra View Local Hospiial Disio 7990y 224 the court




section 33227 and Education Code section 35167(b), which prohibit employees from
simultaneously holding office as a member of the governing board that employs them.

POTENTIAL CONFLICT IN DUTIES OR FUNCTIONS

With respect to a conflict berween the duties or functions of two offices, a clash between the
two offices in the context of a particular decision need not be proved, in order to trigger the
doctrine of incompatible offices. It is enough that there is the potential for a significant clash
between the two offices at some point in the furure. (Qee 85 Ops.Cal.Atty.Gen. 60 (2002);
84 Ops.Cal Aty Gen. 91 (2001): 78 Ops.Cal. Aty Gen. 316 (1993); 64 Ops.Cal. Atry. Gen.
288, supra, atp. 289.)

1

The Rapsev court, 16 Cal.2d. supra, at pp. 641-642, discussed the ¢o nilict between offices
in the follcwing passage:

Two offices are said to be incompatible when the holder cannot in
every irstance discharge the duties of each. Inco ﬂpaﬁbi{iw arises, therefore,
from the nature of the duties of the offices. when there is an inconsistency in
the functions of the two, where the functions of th@ two are inherently
inconsistent or repugnant, as where antagonism would result in the attempt
by one person to discharge the duties of both offices. or WL ere the nature and
duties of the two offices are such as to render it improper from considerations
of public policy for one person to retain both.

One of the most basic incompatibilities arises when a single person holds two offices where
one office has sunervisory authority over the other. In 81 Ops.Cal Atty.Gen. 304 (1998). this
office con uudw that a person could not be both the city manager and the police ch ief
because the ¢itv manager had budgetary and supervisory JU}O ity overthe police chief. (See
also 82 Ops. (‘Qi./‘ﬂ:@},/.(ﬂ‘scn. 200 (1999) [eitv  administrator md fire chief]; 76

Ops.Cab. Aty Gen. 38 (1993) [city council member, man 1:7 and fire chietf].)

In 78 Ops.Cal 4cty.Gen. 316, supra. this uff ice concluded that a member of a county board
of supervigors could ne Mmmtaw ously serve as a member of the Board o7 Govern nors of the
California Community Colleges. "E‘h(irﬁ*. we found an inconsistency in the duties because a
supervisor and & member of the Board of Governors could have divided loyalties over
matters concerning the use of college district property. the issuance ol district bonds. as well
as matters pertaining to fundiv gz,ﬂd fees, W in 65 Ops.Cal. Atty.Gen. 606, supra. this
office opined that the raconflict between a city council member
and & school board ”m:n»‘t a5 ‘{ he 01 on di. ed six arcas of potentially overlapping
jurisdiction which could lead to a I%u in official lovalties for an individual holding both
positions. (e, at 5. 607.) The areas of potential conflictranged from financial and budget
matters (o zoning and devel i issues.

In 64 Ops.Cal.atty.Gen. 288, supra, at p. 291, this office discussed potential conflicts in
several factual contexfs. With respect to a conflict between the offices of city planning
cCommissior

or and state highway commissioner. the opinion stated: “What is best for the

il




state in highway location may differ significantly asto what .. is best for the .. . city itself.”
(Ibid.)

With respect to a conflict between the offices of county planning commissioner and a
member of the county warter district, the opinion stated: “Likewise. what is best for the
county in its fpxa nning activities may differ significantly from what is best for the county
water district and the exercise of its independent powers.” (Jbid.)

For @im'iu reasons, we opinad that the simultaneous holding of office as a member of the
boards of direciors of two water disiricts was incompatible because the actions of one district
could haw an offect on the interests of the other. (76 Ops.Cal.Atty Gen. &1 (1993).)
Likewise. we have concluded that an individual may not simu l aneously ho

county superinicndent of schools and member of | 2

Ops.Cal Aty Gen, 116 (1991).)

P

However in 71 Ops.Cal.Atty.Gen. 39,42 (1988}, this office concluded that an individual
could be a member simultancously of the State Industrial Welfare Commission and the
Personnel Commission of the Los Angeles County Superintendent of Schocls. This
conclusion was hased on the absence of any incompatibility berween the two offices:

While we entertain no doubt that both of the pns«txo in question are
public offices, we predicate our conclusion herein ex Eus wely upon the
absence of incompatibility betw‘vu them. The co mni@;@im is concerne
solely with public employees, i.e., the classified emp‘ovses of the County
Superintendent of Schools. /\g we %hflél see, LW.CLi is concerl ned solely with
empleyees in the private sector. Neither agency has any official interestin or
jurisdiction over the province of the oth

34 age
[ er.

When two offices held by the same person are consolidated. the common law rule of
incompatible n'{‘ﬁ“ﬂ Tld) se vinlated if one office is made subordinate to the other. (People
ex rel. Depuiv Sheriffs” Assn. v, County of Santa € Tlara (1996) 49 Cal. App.dth 1471.)

PENALTIES AND ENFORCEMENT

Where a 'g;"zu} i official is found to have accept "j two pul I%c offices. the common law
pm\ des for an automatic vacating of the firstoffice. {See 66 Ops.Cal Atty.Gen. 293, supra,
atp. 2951 66 "f% s Cal Attyv. Gen. 176, supra. at p. %7%, .5 U% Cal. Atty. Gen. 606. supra, at
p. 608 )

yriate rechanism for enforcing the vacating of the office is a suit in quo
warranto un dn section 803 Qflhci Code of Civil = ( grdQU r V1L, section F

regarding ito remedy: /§i‘51,f’),x‘cf’\;. SUPIC ‘;ua lification or
abstenti w0se decisions w\? ere an ac 5 is found to occur,
isnotan avai remedy under common ie‘m (See

177-1 f.'f,% LAty . Gen. 710, supra, at pp. E*‘i(‘wever Vx/)m"ahsumdnw

o

legal io rfeiture. the person remains in the prior position as a de facto member untl il he orsh
actually ris removed from office "m’ 4 auo warranto action or other lawsuit, (74
Ops.Cal.A 116 (1901

I
he




SPECIAL PROVISION FOR PUBLIC ATTORNEYS

of public attorneys to hold other elective or appointive office. In 63 Ops.Cal Atty.Gen. 710,
supra, this office concluded that the incompatibility of office docirine applied to a deputy if
his or her princinal would be prohibited from holding the other office in question. The
opinion also concluded that the doctrine of incompatibility of offices may not be avoided by
use of abstenticn or by realigning or limiting a deputy’s duties.

In 1981, the Legislature added section 1128 (o the Government Code concerning the right

The opinion concluded that the statutory provision modified the common law in several
respects. First. the statute does not prohibit a public attorney from holding an appointive or

elective office merely because a potential conflict may arise. Second. in the case of an

s¢e ot anacd
conflict. transactional disqualification rather than {orfeiture is required. Third, the statute not
only applies to a deputy who stands in the shoes ~f his or her principal but to the principal
himself or herseit

£ (See 74 Ops.Cal. Atty.Gen. 86 (1991) [deputy district attorney may serve
on city council
airport commission].)

In 66 Ops.Cal.Aty.Gen. 382, supra, this office interpreted Government Code section | 128
¥l

trigl
[RET=3

I 67 Ops.Cal. Atty.Gen. 347 (1984) [appointed city attorney may serve on

This office has opined that. when an actual conflict arises between the duties or
responsibilities ofa non-elective public attorney”s two offices, section 1128 does not result
in the automatic forfeiture of either office. However. in the event of such a conflict. the
public attorney could be held accountable for misconduct in office or a violation of the rules
of professional conduct, or could be subject to recall from ele

i

ective office or subject to
disciplinary action by his or her appointing authority. (66 Ops.Cal.Atty.Gen. 382, supra.)

A similar provision for state atiorneys and stare administrative lavn judges holding local
elective ar appointive offices is contained in Government Code section 19950.6.

e sk gl

120



X1

THE COMMON LAW DOCTRINE AGAINST
CONFLICTS OF INTEREST

OVERVIEW

Courts and this office have, in the past. found conflicts of interest by public offici als to be
violative ofbm y the common law and statutory prohibitions. (The common law is a body
of law which has been made by precedential court decisions and can be found in the reported
California ‘w; -eme Court and Appellate Court cases. This law differs from statutory la faw

which is created by the combined action of the State Legislature and { the Governor.) (Seethe
discussion in Kaufmann, The California Conflict of Interest Laws (1963) 36 50. Cal. L.Rev

186.)

Although this office continues, for the sake of completeness. 10 refer to the common law
doctrine in our opinions (see. e.g.. 67 Ops.Cal. Aty Gen. 369, 381 (1984) and citations
therein) it could be argued that its application has been severely hir limited by the passage of the
Political eﬂnm Act of 1974, In this regard Cal.Atty.Gen., Indexed Letter, No. IL 76-69
(April 6, 1976) stated:

Though one might urge that the Political Reform Actof 1974 has now

preempted the common law doctrine against contlict of interest, and therefore

that which is not specifically prohibited is now permitted, we would caution
a"aiw‘ such a conciusion for the reasons U y that the courts have traditionally
predicated their decisions on the dual | basis of the statutes and he mmmon
law luiv see 58 Ops.Cal Ay .Gen. 345, ~34-~36 supra. and (1) were a
violation of the common taw rule found fo exist, such could form me basis
of an allegation of witlful misconduct in¢ yffice within the meaning of section
3060 e seq.

(See also 59 Ops.Cal.Atty Gen. 694 (1976).

A good M; ot taw doctrine is found in Noble v. Citv of Palo Alto (1928)

89 Cal App. 47,511 “A pil vE ic officer is impliedty bound to exercis H e pmw ers conferred
on him with dism shitl. 7 | imarily for Lf; benefitofthe public.
[Citations. |

o (o statutory prohibitions.

tutz o conbic ju he ‘c\rigstamﬁ g common law
doctrine. {53 Ups ‘va Atty.Gen. i 63 (1970).) That opinion advised that the inguiry to be

made was into the possibility that an official’s private interests might be enhanced through
his or he wﬂ‘ jal action. A HOHG‘ udicial f’\’g')i\:“&fi(m of the common law doctrine was in

Terry v. Bender (1956) 1473 Cal.App. 274 198, In that case the court stated: “Public officers



are obligated. . . . [by virtue of their office], to discharge their responsibilities with integrity
and fidelity.” (Id., at p. 206.)

In 26 Ops.Cal.Atty.Gen. 5, 7 (1955), this office advised that if a situation arises where 2
common law conflict of interest exists as to a particular transaction. the official “is
disqualified from taking any part in the discussion and vote re garding” the particular matter.

In Clarkv. Cin of Hermosa Beach 9%} 43 Cal.App.dth | 152“ the court concluded that in
an adjudicatory nearing. the common law is viol lated if a de

or her personal or pecuniary interests. Inaddition, the doctrine app
a nonfinancial nersonal interest. (/o atp. 1171 M. 18.)

maker is tempted by his
ies o situations involving



XL
CODE OF ETHICS
Government Code Section 8920 Et Seq.
THE BASIC PROHIBITION

Government Code section 8920, the Code of Ethics. applies to state elected and appointive
officers. It does not apply to civil service employees. The Code of Ethics generally prohibits

L

officers from participating in decisions which will have a direct monetary effect on them.

Specifically, the Code of Ethics prohibits officers from:

. ving any direct or indirect financial interest, o
o engaging in any business transaction or professional activity, or
. incurring anv financial obligation

which is in substantial conflict with the proper discharge of the official’s duties.

A substantial conflict arises when an official expects to derive a direct monetary gain or
suffer a direct monetary loss by reason of his or her officia al activity. Where the officer will
be so affected by a decision, the officer should disqualify hlmse If or herself from the
decision.

A substantial conflict does not exist if an official acerues no greater benefit or detriment as
a member of a husiness. profession. occupation or group than any other member.

Violations are punishable as misdemeanors,

SPECIAL RULES FOR LEGISLATIVE OFFICIALS

'

warized. the Code of Ethics prohibits legislators and legislative employees from

i Accepting employvment which: the fegl &*Eatn“ or legisiative employee has
season o believe would impair his or her ir leper ndence of judgment as to

Whicial duties or which would induce the legislator or legis lative employvee

(o disclose confidential information acquired by him or her in the course of,

and by reason of. official duties. (§ 8920 (b)y(1).)



2. Willfully and knowingly disclosing confidential information acqu sired in the
course of and by reason of his or her official duties or using that information
for pecuniary gain  (§ 8920 (b)(2).)

3 Iy general. eccepting or agreeing (o accept, oF being in partnership with any
person who accepts or agrees to accept, any employment. fee, or other thing
of monetary value, in consideration of his or her appearing, agreeing to
appear, or taking any action on behalf of another person before any state
hoard or agency.
Exceptions to this prohibition include the following:
a. attorney representation before any court,
b. representation before the Workers Compensation Appeals
Board.
c. inquiries on behalf of constituents,
advocacy without ¢ compensation,
e. intervention on behalf of others to veq uire a state board or
agency to perform a ministerial, non dis etionary act,
f. advocacy on behalf of the legislator or legxm ative employee
himseif or herself.
g. receipt of parinership or firm compensation if the legislator
or legistative emplovee does not share ¢ I‘Lh or directly or
'md ectly in any fie, less any expenses attributable to the fee
esulting from the transaction. (§ 8920 (b)(3).)
4. Receiving of agreeing to receive anvthing of value for services in connection
with the legis lzm/ ‘pioL. ess. (§ 8920 (By(4).)
5. Participating, by ia&’im; any action, on the floor of either house or in

committee or elsewhere. in the m%agc or defeat of legislation in which a

i
iegislator or legistative employee has a personal interest. except as follows:

. Disclosure: ifthe Member ﬂl@ s statement disclosing hisor
her personal interest to be entered on the "oumal, and states
that he or she is able to cast a fair and oblective vote. he or
she may vote for the final passage of the legis Ja%:ion

b. excwed from

istazion and from
at ls‘,g;'sla‘ﬁan without any
s that he or she

C‘he informs the
nent of the vote. (§

should abstain ¥
presiding officer pric
2920 (b)Y dy)

8 sk ok sk
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KIV.

CONFLICT-OF-INTEREST STATUTES APPLICABLE
TO PARTICULAR OFFICERS OR AGENCIES

In addition to statutes of general applicability (e.g., Political Reform Act of 1974; Gov. Code,
§1090). there are a multitude of conflict-of-interest statutes which are applicable only to particular
officers or agencies. The statutes may go beyond and be more sweeping than the general statutes
discussed above. Some may be directed to conflicts which may arise on a transactional basis and
will permit abstention. Others may be so broad as to constitute a qualification for holding office
(i.e., one may not possess specified financial interests and hold office simultaneously). 1tis beyond
the scope of this pamphlet to atiempt o set forth all such stawtes. However, anyone who is
attempting to determine if a conflict of interest exists in @ part] '

fact that these special statutes may exist end must, there

oty

icu ance. must be aware of the

1

L 3
re. determine from the law establishing a
particular office or agency. whether any special conflict-of-interest statutes have been enacted.”

Tt must also be emphasized that these special statutes will. in ail probability. have had their origin
in legislation which was enacted prior to the PRA. Consequently, the normal rule that a special
statute controls a more general statuie may have been modified by the provisions of section 81013
of that Act. As has been noted nurmerous times throughout this pamphilet, the PRA prevails over any
other act of the Legislature in cases of direct conflict. 1t is beyond the scope of this discussion to
attempt to define or point out areas of conflict between the PRA and spezial statutes. Each situation
must be analyzed on its particular facts to determine the viability of the special statutory provision.

st e sl sk ke

9ee generally West's Annotated California Codes, General Tndex, under the heading “Adverse or Pecuniary
Interest” or Deering’s Annomted Californie Codes, General Index. “Conflicts of Interest.”
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APPENDICES
APPENDIX A
Government Code Sections 87100, 87101, 87103, 87103.5

§ 87100.

No public official at any level of state or local government shall make. ;mmc patg in making or in
any way attempt to use his official poqiﬁon to influence a governmental decision in which he knows
or has reason to know he has a financial interest.

§ 87101.

Section 87100 doesx st prevent any public official from making or participating a

a governmental decision to the extent his participation is fegally required for the action or decision
to be made. The fact ma’ an official’s vorte is needed to break a tie does not make his participation
legally required for purposes of this section

§ 87103.

A public official has a financial interest in a decision within the meaning of Section 87100 if it is
reasonably foreseeable that the decision will have a material financial dfect distinguishable from
its effect on the public generally, on the official, a member ofhis or her immediate family, or on any
of the following:

(a) Any business entity in which the public official has a direct or indirect 1 invesiment worth two
thousand dotlars ($2.000) or more.

(b) Any real property in which the public official hasa direct or indirect interest worth two thousand
dollars ($2.000) or more.

(¢) Any source of income. except gifts or loans by 2 commercial Jending institution made in the
regular course of business on terms available to the public without regard to official status,
aggregating ﬁw hu'id don 5 (5500 or more in value provided or promised (o, received by. the

public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer. partner. trustee, employee,
or holds any position of management.

(e) Any donor of. or intermediary or
fifty dollars ( W_-(
within 12 months
specified by this s
amount determine j

ager nt fora donor of, a giftor g
or more in value provided to, received by, or pre
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ision s made. The amount ¢ 'f he value of gifl
e commission 1o equal U”xc sam
(f Section 89303,

For purposes ofﬁu section, indirect investment or imcz‘cs‘i means any investinent or interest owned
by the spouse or dependent child ofa p uhlic official, by ar age zt on bd,aﬁ of a public official, or
by a business entify or trust in which the official. ghe oif: . spouse, and dependent
children own directlv. indirectly, or beneficially a 10-percent inte rest or grcater.

'
o
Ua
]
o
o

o
N



§ 87103.5.

(a) Notwithstanding su ihdivision (¢) of Section 87105, areial il customer of a business entity engaged
in retail sales of goods or services to the public genera ally is not a source of income to an official who

owns a 10-percent or greater interest in the en tity if the retail customers of the business entity
constitute a significant segment of the public ger nerally. and the amount of income 1 received by the

business entity from thc customer is not d mtnwmshabie from the amount o‘x ncome received from
its other retail customers

(b) Notwithstanding subdivision (¢} of Section 871 03, in a jurisdiction with a population of 1 0,000
or less which is located in a county with 350 or fewer retail businesses, a retail customer of a
business entity engaged in retail sales of goods or services to the public szanm‘a!iy is not a source of
income to an official of that }um(i ction who owns a 10-percent or greater interest in the entity, if

the retail customers of the business entity constitute a smnmum segment of the public gen erally,
and the amount of income reczived by the business entity from the customer doss not exceed one

percent of the gross sales revenues Hmtw- business en it v earned during the 12 months prior to the
time the decision is made.

(c) For the purposes of subdivision (b}:

(1) Population in a jurisdiction shall be ¢ established by the United States Census.

(2) The number of retail businesses in a county shall be sstablished by the previous quarter’s
Covered Employment and Wages R“pmt (ES-202) ofthe Labor Marlket [nformation Division ofthe
California Employment Development Department.

Government Code Sections 82030, 82033, 82034
§ 82030.
(a) “Income™ means. except as provided in subdivision (b 1 a payment received. including but not
limited to any salary, wage. advance, dividend, interest. rent. pi sroceeds from any sale. gift. including

any gift of food or beverage, loan. forgiveness or ;mw ent <;vf\ina@s:ﬂu‘
reimbursement for expenses, per diem. or <o

~eived by the filer,

ntribution to an insurance of p"”sux srogram paid by
any person other than an employer. and inclu ding any community property ntes est in the income of
aspouse. Income @ ,m,,iu‘ %&mmsn ding loan. Income of an individual alwo includesa prorata
share of any income of any business entity or tru ot in which the individual or spouse owns, directly,
indirectly or beneficially. a 10-percent interest or greaier. “Income.” other than a gift. does not
include income received from any source out d the jurisdiction and not Chms business within the
jurisdiction, not pria s to do business with w jurisdic
the jurisdiction during i%,;.: fwoy
this title.

Hon. or not havine done business within
¢ any statement ¢ uTE‘f;v action is required under

spriortothe tim



(b) “Income™ also does not include:

(1) Campaign contributions required to be reported under Chapter 4(commencing with Section
84100).

(2) Salary and reimbursement for expenses or per diem received from a state, local, or federal
government agency and reimbursernent for travel expenses and per diem received from a bona fide
nonprofit entity exempt from taxation under Section 501(¢)(3) of the Internal Revenue Code.

(3) Any devise or inheriiance.

(4) Interest, dividends. or premiums on atime m*dcmwd d“pogit in a financial institution, shares in
a credit union or any insurance policy, payments received under any insurance policy, or any bond
or other debt instrument issued by any government or government agency.

LR
=

(5) Dividends, interest, or any other return on a securi ity which is registered with the Securities and
Exchange Commission of the United States government or a commodity future registered with the
Commuodity Futures Trading Commission of the United States government, except proceeds from
the sale of these securities and commodities futures.

(6) Redemption of a mutual fund.
(7) Alimony or child support payments.

(8) Any loan or loans from a commercial fending institution which are made ini the lender’s regular
course of business on terms available to members of the pumc without regard to official status.

(9) Any loan from or payments received on a loan made to an individual’s spouse, child. parent,
grandparent, grandc

ndehild, brother. sister, parent-in-law. brother-in-law, sister-in-law. 1 wephew. niece,
uncle, aunt. or first cousin. or the kapm e of any such person. provided that e loan or loan payment
received from any such person shall bc considered inco
intermediary for anv person not covered by this paragraph

o
a
e
i

me if he or she is acting as an agent or
.

(10) Any indebtedness created as part of a retail ins stallment or credit card transaction ifmade inth
lender’s regular course of business on terms available to me mbers of the public without regard ¢

14
official status.

he
o

(11) Payments received imder a defined nenefit pension plan gualified under internat Revenue Code
Section 401(a}.

(12) Proceeds from the sale of securities registered with the Securities and Exchange Commission
of the United States
Commodity Futures
securities or the commadities futures on a stock or ca‘;mnmmi.ies exchange and does not K
have reason o know the identity of the nurchase

cvernment or from the sale of commodities futures 1@szzed with the
ding Commission of the United States government if the filer sells the

5S¢
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§ 82033.

“Interest in real p proper ty™ includes any leasehold, beneficial or ownership interest or an option to
acquire such an interest in real property locate d in the jurisdiction owi 195 directly, indirectly or
beneficially by the public official, or other filer, or his or her immediate family if the fair market
value of the interest is two thousand dollars ($2,000) or more. Interests in real property of an
individual includes a pro rata share of interests in real p puzy of any business entity or trust in

which the individual or immediate family owns. directly. indirectly or beneficially. a | 10-percent
interest or greater.

§ 82034.

“Ipvestment” means any financial interest in or security issued by a business entity. including but
not limited 1o common «mck preferred stock, rights, warrants, options. debt instruments and any
partnership or other cwnership interest owned directly. ndircciiy or beneficially ’by the public
official, or other filer. or his or her immediate ﬂm ilv, ifthe busi “em%ty or any parent, subsidiary
or otherwise related husiness <‘mny has an interest in real property n the jurisdiction, or does
business or plans to do business in the ju md ction, or has done business wit & n the jurisdiction at
any time during the two years prios to the time any statement or other action equred under this

title. No assat shall he deemed an inv e%immt unless its fair market value cqua[ or exceeds two
thousand dollars ($2.000). The term “investment” does not it mludc a tirne or demand deposit in a
financial institution, shares in a credi t union. any insurarce policy, interest in a diversified mutual
fund registered with E;c Securities and Exchange Commission unde; the Investment Compmw Act
of 1940 or a comi ww cust fund which is created pursuant to Section 1564 of the Financ iai Code,

orany bond or dc hi instrument issued by any government or governmentagency. Investuments
ofan mdmdua includesa pro rata share of investments of any business L;mhy,, mutual fund, or trust
in which the individuai or immediate family owns, directl; fly.a }O—pm‘% nt

y, indirectly or benelicia
interest or greater. The term “parent, subsidiary or otherw ise related business e

%ty‘ shall be
specifically defined by regulations of the COMMISsion.

APPENDIX €

Calitornia Code of Regulations, Title 2,
Sections 18700 - 18768

§ 187040.
(2) No public official at any level of state or focal
In any way use or at

which he/she knows or
official has a confiict o

Ver

ahe. participate in making or
e a povernmental decision in
\as reason fo know he/she has a disqualifying conflict uf nterest. A public
finterest if the decision will have 2

mnt 1o use hissher official position o in h

reasonably foreseeable material 1m neial

effect on one or more J"/'i“ecr coonomic interests. unless that effect is indistinguishable from the
effect on the publi ¢ A conflict of interest is disqualifving il the public official’s
participation is not fegally required.

(b) To determine -2 given incividual has a disyuabiving con Yict of interest under the

f

Political Reform ,':'uG‘;, sroceed with the following analysis:




